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1 United States of America to the Honorable Orsamus Cole, as 


chief justice of the supreme court of the State of Wisconsin: 


The petition of the Wisconsin Central Railroad Company, a cor- 

ration duly organized and existing under the laws of the State of 
Wisconsin, respectfully shows— 

That on the first day of December, A. D. 1885, the supreme court 
of the State of Wisconsin rendered a final judgment against vour peti- 
tioner in a certain cause wherein The Wisconsin Central Railroad Com- 
pany was plaintiff and Price County, a duly organized municipal cor- 
poration in said State, and the County Clerk and County Treasurer of 
said Price county were defendants, reversing the judgment of the cir- 
cuit court of said Price county setting aside the taxes on the lands de- 
scribed in the plaintiff’s complaint and holding that said taxes were 
valid and a lien on said lands, and remanding the cause to said cir- 
cuit court of Price county with directions to dismiss the complaint, 
as will — by reference to the record and proceedings in said 
cause, and that said court is the highest court of said State in which 
a decision in said suit could: be had; and your petitioner claims the 
right to remove said judgment to the Supreme Court of the United 
States by writ of error under section 709 of the Revised Statutes of 
the United States— 

Because in said suit your petitioner claimed the right, privilege, 
and immunity of the lands embraced in said suit from taxation 
under the Constitution and statutes of the United States, and the 
decision therein was against the said right, privilege, and immunity 
specially set up and claimed by your petitioner under said Constitu- 

tion and statutes of the United States; and 
2 Because in said suit your petitioner claimed that it had not 
under the acts of Congress such title to said lands at the 
time said taxes were assessed thereon as rendered them subject to 
taxation by the State, and the decision therein was against said claim 
so specially set up and claimed by your petitioner; and 

Because in said suit your petitioner claimed that under the acts 
of Congress of the United States it had no taxable title to the lands 
upon which said taxes in said suit were assessed, and that title to 
said lands was at the time said taxes were assessed in the United 
States, and that said lands were not subject to taxation by the State 
or its municipal authorities, and the decision therein was against 
said claim so specially set up and claimed by your petitioner ; and 

Because in said suit your petitioner claimed that as no letters 
patent of the United States had been issued to it for the lands upon 
which the taxes embraced in said suit were assessed at the time of 
said assessment, — had, under the acts of Congress of the United 
States, no such title to such lands as rendered them subject to tax- 
ation, and the decision therein was against said claim so specially 
set up and claimed by your petitioner ; and 

Because in said suit your petitioner claimed that the assessment 
and taxation of said lands at the time when they were so assessed 
was an unlawful interference with the primary disposal of the public 
2 — the Constitution of the United States, and the de- 


2 THE WISCONSIN CENTRAL RAILROAD CO. vs. 
cision therein was against said claim so specially set up and claimed 
by your petitioner; and 

Because in said suit your petitioner claimed that the lands em- 
braced in said suit were not subject to taxation because the selection 

of said lands had never been approved by the Secretary of the 
3 Interior, as required by the act of Congress granting said lands 
to the State of Wisconsin, and the decision therein was against 
said claim so specially set up and claimed —— petitioner; and 

Because in said suit your petitioner claimed that the lands em- 
braced in said suit were not subject to taxation for the reason that 
said lands had never been in any manner identified as lands to 
which said land grant attached, and the decision therein was against 
said claim so specially set up and claimed by your petitioner. 

All of which appear in the record and proceedings in said cause, 
and manifest error hath happened to the great damage of your said 
petitioner . : 

Wherefore your petitioner prays the allowance of a writ of error 
returnable into the Supreme Court of the United States, and for 
citation, supersedeas, and such other process as may cause the same 
to be corrected by said Supreme Court of the United States. 

Dated this twenty-sixth day of December, A. D. 1885. ; 

WISCONSIN CENTRAL RAILROAD 
COMPANY, 
By T. L. KENNAN; Its Attorney. 
T. L. KENNAN, 
Attorney for Petitioner. 


The writ of error and citation allowed as prayed this 28th day of 


December, 1885. 
ORSAMUS COLE, 
Chief Justice of the Supreme Court of the State of Wisconsin. 


4 { Endorsed :] United States of America Supreme Court. 

The Wisconsin Central Railroad Company, pl'ff in error, vs. 
Price County et al., def ts in error. Petition for writ of error. Orig- 
inal pet. T. L. Kennan, attorney for petitioner, Milwaukee, Wis- 
consin. 


5 In Supreme Court, State of Wisconsin. 
WIsconsIN CENTRAL RAILROAD Company, Plaintiff and Respondent, 
against 


Price County, THE County CLERK oF Price County, AND THE 
County TREASURER OF Price County, Defendants and Appellants. 


Know all men by these presents that we, the Wisconsin Central 
Railroad Company, as principal, and Robert W. Maguire and James 
Barker, each of the city and county of Milwaukee and State of Wis- 
consin, are held and firmly bound unto Price County, the County 
Clerk of Price County, and the County Treasurer of Price County in 
the full and just sum of two — dollars, lawſul money of the 
United States; for the payment of which sum, well and truly to be 
made to said obligees or to their successors or assigns, we bind our- 
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sel ves and our heirs, executors, administrators, and successors, 
jointly and severally, by these presents. 

Sealed with our seals. Dated the twenty-sixth day of December, 

A. P. eighteen hundred and eighty-five. 
5} Whereas lately, at the circuit court held in and for Price 

county, in a suit arising in said court between The Wisconsin 
Central Railroad Company, plaintiff, and Price County and the 
County Clerk of Price County and the County Treasurer of Price 
County, defendants, judgment was rendered against the said defend- 
ants and in favor of said Wisconsin Central Railroad Company, 
plaintiffs; and | 

Whereas the said defendants did take an appeal from said de- 
cision of the circuit court to the supreme court of the State of Wis- 
consin; and 3 

Whereas the supreme court of the State of Wisconsin did, on the 
first day of December, A. D. 1885, render a final decision in said 
suit whereby it reversed the decision of said circuit court of Price 
county and ordered the said suit to be remitted to the circuit court 
for Price county, with directions to dismiss the complaint therein ; 
and the said Wisconsin Central Railroad Company having obtained 
a writ of error issued out of the Supreme Court of the United States 
and filed a copy thereof in the clerk’s office of said supreme court 
of the State of Wisconsin to reverse the said judgment in the 

aforesaid suit, and a citation, directed to the said Price 
6 County and the County Clerk and County Treasurer of Price 

County, citing and admonishing them to be and appear 
at the Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October, A. D. 1886: 

Now, the condition of the above obligation is such that if the said 
Wisconsin Central Railroad Company shall prosecute said writ of 
error to effect and answer all damages and costs if it fail to make 

ood its plea, then the above obligation to be void; else to remain 


in full force and virtue. 

WISCONSIN CENTRAL RAIL- 

ROAD COMPANY, 
By T. L. KENNAN, Its Attorney. 

R. W. MAGUIRE. SEAL. 

J. BARKER. SEAL. 

In presence of— | 
HUGH RYAN. 

HOWARD MORRIS. 


STATE OF WISCONSIN, es ; 
County-of Milwaukee, j ~ ° 


Robert W. Maguire, one of the subscribers to the foregoing bond, 

being duly sworn, says that he is worth two thoasand dollars over 

and above all his debts and liabilities in property situated 

7 within the State of Wisconsin and not exempt by law from 
execution. 


R. W. MAGUIRE. 


THE WISCONSIN CENTRAL RAIRROAD CO. VS. 
Subscribed and sworn to before me this 26th day of December, A. 


D. 1885. 
| HUGH RYAN, 
United States Commissioner, Eastern District of Wisconsin. 


StaTE OF WISCONSIN, ; 
County of Milwaukee, bse. 

James Barker, one of the subscribers to the foregoing bond, bei ng 
duly sworn, says that he is worth two thousand dollars over an 
above all his debts and liabilities in property situated in the State 
of Wisconsin and not exempt by law from execution. 


J. BARKER. 
—— and sworn to before me this 26th day of December, A. 
1885. 
HUGH RYAN, 


United States Commissioner, Eastern District of Wisconsin. 
Unirep States or America, State of Wisconsin: 
Seventh Judicial Circuit. 


The foregoing bond is hereby approved by me both as to 
8 form and sufficiency, and the writ of errer herein shall operate 
as a supersedeas on its being filed with the clerk of the supreme 
court of the State of Wisconsin and proper service thereof upon the 
defendants in error as required by law. 
Given under my hand this 28th day of December, A. D. 1885. 
ORSAMUS COLE, 
Chief Justice of the Supreme Court of the State of Wisconsin. 


— ] Copy of bond. 


Stamped:] Filed Dec. 28, 85. Clarence Kellogg, clerk sup. ct, 


Wis. 
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The President of the United States of America to the justices of the 
supreme court of the State of Wisconsin, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said supreme court of the State 
of Wisconsin, before you, between the Wisconsin Central Railroad 
Company, plaintiff,and Price County and the County Clerk and Count 
Treasurer of Price County, defendants,a manifest error hath happened, 
to the great damage of the said Wisconsin Central Railroad Company, 
as by the complaint appears, and it being fit that the error, if any there 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, you are hereby commanded, 


if judgment be therein given, that then, under your seal, dis- 


tinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next in the 
Supreme Court to be then and there held, that, the record and pro- 


+ 
> 


i 


>: 


PRICE COUNTY ET AL. 5 


ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
= according to the law and custom of the United States should be 
one. | 
Witnessthe Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 28th day of December, 
in the year of our Lord one thousand eight hundred and eighty-five, 
and - the Independence of the United States the one hundred and 
tenth. 
[Seal U. S. Circuit Court, Western Dist. of Wisconsin.] 
F. M. STEWART, 
Clerk of the U. S. Circuit Court for the 
Western District of Wisconsin. 
T. L. KENNAN, | 
Attorney for PUffin Error. 


— ] Filed Dec. 28, 85. Clarence Kellogg, clerk sup’ c't, 
is, 


10 Unitep States OF AMERICA, 88: 


To Price county, the county clerk, and county treasurer of Price 
county, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in Octobor in the year 1886, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of the State of 
Wisconsin, wherein The Wisconsin Central Railroad Company is 
— and you are defendants in error, to show cause, if any there 

, why the judgment in said writ of error mentioned should not be 
— and speedy justice should not be done to the parties in that 

alf. 

Witness the Honorable Orsamus Cole, chief justice of the supreme 
court of the State of Wisconsin, this 28th day of December, in the 
year of our Lord one thousand eight hundred and eighty-five. 


(Seal Supreme Court of Wisconsin. } 
ORSAMUS COLE, 
Chief Justice of the Supreme Court of the State of Wisconsin. 


103 Original petition for writ of error, with allowance thereof, 
bond and supercedeas, with approval, citation, and writ of 
error filed with me, and true copies thereof deposited for defendants, 
and due service admitted this 28th day of December, A. D. 1885. 
CLARENCE KELLOGG, 
Clerk Supreme Court Wisconsin. 
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11 | Affidavit of Service. 4 
Unirep States or AMERICA: | 


United States Supreme Court. 


4 
Wisconsin CENTRAL RAILROAD Company, Plaintiff in Error, { 
v8. : 
Price County, THE County CLERK, AND County TREASURER OF : 
Price County, Defendants in Error. J 
i 
N 
ö 


STATE OF WISCONSIN, } -_ 
Milwaukee County, ? 


K. K. Kennan, of the city and county of Milwaukee, being duly 
sworn, saith that on the 3lst day of December, A. D. 1885, at the 
village of Phillips, in the county of Price and State of Wisconsin, 
he duly and personally served on the above-named defendants in 
error true copies of the petition for a writ of error, with a copy of ¢ 
the allowance thereof by Chief Justice Cole endorsed thereon, the : 
bond with the approval of Chief Justice Cole endorsed thereon, to- ) 
gether with a copy of the writ of error and of the citation hereto 
attached, by delivering to and leaving with each of said defendants | 
in error personally true copies thereof, and also by delivering to and 
leaving with Willis Hand, the attorney for said defendants in error, 
true copies thereof. a 

This affiant further says that he knows the persons so served by 4 
him to be the identical persons mentioned as defendants in error 
and as the attorney for said defendants in error. 9 

K. K. KENNAN. 


Subscribed and sworn to beſore me this 2d day of January. A. D. 
1886. 
[Seal Wm. Shimwell, Notary Public, Milwaukee County, Wis.] 


WM. SHIMWELL, 


Notary Public, Milwaukee Co., Wis. é 
12 Affidavit of Service. i 
Unitep States OF AMERICA: 
United States Supreme Court. ‘ 13 
Wisconsin CENTRAL Rartroap Company, Plaintiff in Error, Ye 
Price County, THE CouNTY Geom, AND County TREASURER OF * 
Pricx County, Defendants in Error. > 
State oF WISCONSIN, I. * 
Milwaultee County, pee: 


sworn, saith that on the 28th day of December, A. D. 1885, at the city 
of Madison, in the State of Wisconsin, he served on the above-named 
defendants in error a copy of the petition for writ of error, together 
with the approval of Chief Justice Cole endorsed thereon allowing 


T. L. Kennan, of the city and county of Milwaukee, being duly 1 
1 
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the writ, and a copy of the bond duly approved by an endorsement 
thereon by Chief Tustice Cole, and a copy of the writ of error and 
of the citation in the above-entitled cause, by leaving said copies of 
said papers dor said defendants in error in the clerk’s office of the 
supreme court of the State of Wisconsin. 

T. L. KENNAN. 


Subscribed and sworn to before me this 2d day of January, A. D. 
1886. 
[Seal Wm. Shimwell, Notary Public, Milwaukee County, Wis. ] 
W. SHIMWELL, 
Notary Public, Milwaukee County, Wisconsin. 


13 Pleas before the supreme court of the State of Wisconsin at a 

term thereof begun and held, at the capital, in Madison, the 

seat of government of suid State, on the second Tuesday, to wit, the 
eleventh day, of August, A. D. 1885. 3 


Present: Orsamus Cole, chief justice; William P. Lyon, David 
Taylor, Harlow S. Orton, and John B. Cassoday, associate justices ; 
Clarence Kellogg, clerk. 


Be it remembered that heretofore, to wit, on the 17th day of July, 
in the year of our Lord one thousand eight hundred and eighty-five, 
came into the office of the clerk of the supreme court of the State of 
Wisconsin, by its attorneys, the County of Price and the County 
Clerk and County Treasurer of Price County, and filed in said court 
its certain notice of appeal and undertaking, according to the statute 

in such case made aud provided, and also the return to such 
14 appeal of the clerk of the circuit court of Price county, in said 
State, in the words and figures following—that is to say: 


Notice of Appeal. 
Circuit Court, Price County. 
Wisconsin CENTRAL RAILLROAD Company, Pl'ff & Respondent, 


v8. 
Price County AND THE County CLERK AND County TREASURER OF 
Price County, Def’ts & Appellants. 


To E. H. Abbot, attorney for plaintiff, and N. F. Norlin, clerk of the 
aforesaid court: } 
Please take notice, that the defendants appeal from the judgment 

rendered by the above-named court herein, entered on the ninth da 

of April, A. D. 1885, in favor of the plaintiff and against the defend- 
ants, and from the whole and every part thereof; such judgment is 

a judgment setting aside the taxes for the year 1883 on the lands 


described in the complaint herein, and restraining the defendants 


from collecting any part thereof, and for costs. 
Yours, etc., WILLIS HAND, 


M. BARRY, & 
A. R. MEAD, 


Attorneys for Defendants. 
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15 (Endorsements:) Personal service of the within notice b 

| copy admitted this — day of July, 1885. N. F. Norlin, cler 
circuit court for Price county. Personal service of the within notice 
by copy admitted this 10th day of July, 1885. E. H. Abbot, per K., 
Fee att' y. Filed July 13th, 1885. N. F. Norlin, clerk. Filed 
Jul. 17, 1885. Clarence Kellogg, clerk sup. c’t Wis. 


( Record.) 


State oF WISCONSIN, \ os 
County of Price, j 


Wisc. CENTRAL R. R. Co. vs. Price Co. ef al. 


I, N. F. Norlin, clerk of the circuit court of the county of Price, 
in the State of Wisconsin, the said court being a court of record, do 
hereby certify that the annexed roll papers are all and the original 
papers filed in my office in the above-entitled action, and that the 
same are hereby transmitted to the clerk of the supreme court, at 
Madison, Wis., in pursuance of an appeal therein. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court, at Phillips, in said county and State, this 
15th day of July, A. D. 188-. 

[SEAL. ] N. F. NORLIN, 
Clerk of Cir. Ot. 


16 (Endorsement:) Filed Jul. 17, 1885. Clarence Kellogg, 
clerk sup. c't, Wis. 
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Dated Phillips, Wisconsin, July 15th, 1885. 
N. F. NORLIN, Clerk. 
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Dated Phillips, Wisconsin, April 9th, 1885. 
N. F. NORLIN, Clerk. 
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County of Price, ; 
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In Circuit Court. 


The State of Wisconsin to A. B. McDonell: 


You are hereby commanded that, laying aside all and singular 
your business and excuses, you appear before the judge of the circuit 
court for the said county, at the court-house in the village of Phillips, 


on Wednesday the 28th day of January, 1885, at 2 o’clock p. m., to , 


give evidence in a case then and there to be tried between Wisconsin 
Central R. R. Co., plaintiff, and Price Co. et al., defendants, on the 
— of the deſendants. Hereof fail not on the penalty that will fall 
thereof. 

Witness the Hon. C. M. Webb, Judge seventh judicial circuit. 

Given under my hand and the seal of the circuit court for said 
county this 16th day. of Jan., A. D. 1885. 

[SEAL. ] N. F. NORLIN, Clerk. 


18 Endorsements. 


SHERIFF’s OFFICE, \ : 
Chippewa County, : ~° 


I hereby certify and return that at the city of Chippewa Falls, in 
said county, on the 24th day of January, 1885, 1 duly served the 
within subpoena upon the within-named A. B. McDonald personally 
by reading & exhibiting the same to him & by paying to him the 
sum of $8.10 for going to & returning from the place designated in 
said subpœna & for one day’s attendance thereat. 

JOHN WERNER, Sheriff. 


Filed February 18th, 1885. 
N. F. NOLIN, 
Clerk Cir. Ci. 


Filed Jul. 17, 1885. 
CLARENCE KELLOGG, 
Clerk Sup. Ot, Wis. 


STATE OF WISCONSIN, I.. 
County of Price, 


In Circuit Court. 
The State of Wisconsin to Edward Rutledge : 


You are hereby commanded that, laying aside all and singular 
your business and excuses, you appear before the judge of the circuit 
court for the said county, at the court-house in the village of Phillips, 
on Wednesday, the 28th day of January, 1885, at two o’clock p. m., 
to give evidence in a case then and there to be tried between Wis- 
consin Central Railroad Co., plaintiff, and Price County et al., de- 
fendant-, on the — of the defendants. Hereof fail not on the 
penalty that will thereof. 
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Witness the Hon. Chas. M. Webb, judge seventh judicial circuit 
Given under my hand and the seal of the circuit court of 

19 gaaid county this 16th day of January, A. D. 1885. 

. {SEAL. N. F. NORLIN, Clerk. 


(Endorsements :) I hereby certify that I personally served by 
reading the within summons to the within-named Edward Rutlege 
on the 16 day of January, 1885, and paid him mileage and 1 day’s 
attendance, the sum of 8.04. C. B. Nelson. Filed Feb. 18th, 1885. 
N. F. Norlin, clerk. Filed Jul. 17th, 1885. Clarence Kellogg. 


Fees: 

ö 20 
ee 25 
. 12 

57 
STATE OF vr} : 

County of Price, * l 
Wis. Cent. R. R. Co. 
vs. hu 6. 
Price Co. ed. al. 


I, N. F. Norlin, clerk of the circuit court of the county of Price, 
in the State of Wisconsin, the said court being a court of record, do 
hereby certify that the annexed roll “oe are the original pa- 
pers, to wit, Exhibits A, B, C, D, E, F. H and depositions of C. M. 

oresman, S. J. Rusk, & E. B. Sanders, filed in my office in the 
above-entitled action, and that the same are hereby transmitted to 
the clerk of the circuit court of the county of Marathon, in pursu- 
ance of request of defendants’ attorneys. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court, at Phillips, in said county and State, this - 
17 day of M’ch, A. D. 1885. 

[SEAL.] N. F. NORLIN, 
Clerk of Cir. Oi. 


(Endorsements :) Filed M’ch 19, 1885. N. F. Norlin, clerk cir. 't 
Filed Jul. 17, 1885. Clarence Kellogg, cl’k sup. c’t. 


20 Circuit Court, Price County. 
Wisconsin CENTRAL RAILROAD Company, Pl'ff, 
st 


Price County AND THE County CLERK AND County TREASURER 
or Price County, Def’t. 


At a general term of said court, begun and held at the court-house, 
in the village of Phillips, in said county, on the 27th day of Janu- 
ary, 1885, it appearing that A. R. Mead, Esq., of Fifield, Wis., is 
district attorney of said Price county, and that M. Barry, Esq., of 
Phillips, has been 1 ed by defendants in the above-entitled 
case, now, on motion o Willis and, defendants’ attorney— 
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Ordered, That M. Barry and A. R. Mead be, and they are hereby, 
made associate counsel and attorneys of record in suid cause, with 
post-office address at Phillips, Price county, Wis. 


By the court: 
CHAS. M. WEBB, Judge. 
Dated Feb. 4, 1885. 


(Endorsements:) Served by mail Feb. 24, 1885, at Stevens’ Point, 
on E. H. Abbot, by A. R. Mead. Filed March 14th, 1885. N. F. 
Norlin, clerk cir. ot. Filed Jul. 19, 1885. Clarence Kellogg, clerk 
sup. ot. Willis Hand, M. Barry, & A. R. Mead, def’ts’ att’ys. 


21 Bill of Costs. R. S. 2921. 
Cireuit Court, Price County. January Term, 1885. 


WISCONSIN CENTRAL RAILROAD Company, Plaintiff, 
v8. 
Price County, tHE County CLERK AND County Suit No. 6. 
TREASURER OF Price Uounty, Defendants. 


Costs of— 


Zr 
e ——ñññ.ñ..ñ.ñ.ñ——————————— 
Draft summons, 2 folios at 25 cents each 
Eng. 2, file 2, keep 2, serve 6, at 12 cents each 
Draft complaint, 129 folios at 25 cents each nd 
Eng. 129, file 129, keep 129, serve 387, at 12 cents each 
Draft reply, — folios, at 25 cents each ......------ 
Eng. —, file —, keep —, serve —, at 12 cents each 
Draft injunctional orders, 4 folios at 25 cents each 
Eng. 4, file 4, keep 4, serve 12, at 12 cents each 
Draft undertaking for injunction, 4 folios & 25c. each 
Eng. 4, file 4, keep 4, serve 12, at 12c. each 
Draft order to show cause, 3 folios @ 25c. each 
Eng. 3, file 3, keep 3, serve 9, at 12c. each 
Draft notice of trial, 2 folios at 25 cents each ~.......... 
Eng. 2, file 2, keep 2, serve 2, at 12 cents each. -.......-. 
Attending trial, 2 days at $3 eaen 
Atiending judge out of term 
Arguing a- — meena esunton 
Drawing finding, 22 folios at 25 cents each -............ 
Eng. 22, file 22, keep 22, serve 22, at 12 cents each 1 
Drawing judgmeut, 125 folios at 25 cents eaendn 3 
Eng. 125, file 125, keep 125, serve 500, at 12 centseach.... 10 
Draft bill of costs, 4 folios at 25 cents eae ng 
Eng. 4, file 4, keep 4, serve 4, at 12 cents each 
Draft affidavit of disbursements, 1 folio at 25 cents each 
Eng. 1, file 1, keep 1, serve 1, ut 12 cents each. 
Draft notice of taxation of costs, 1 folio at 25 cents each 
Eng. 1, file 1, keep 1, serve 1, at 12 cents enen 
2 terms’ term fees, at $2 each 4 


SRESSS 
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1 motion, at 623 cents ea 62 
Attendance before referee, — days at 88822 
Attendance striking jury -----------.----------------- 
Examinatjon of witnesses out of court 


Disbursements: 
ES —»„-.d 1 00 
— affidavits, at 25 cents each ........-........-....---- 
Sheriff's fees, service of summonsss 22 
Sheriff's fees, service of subpoenas— 
Clerk’s fees......--.--------------------- -------+----- 27 10 


Reels RtBe. ccecscceces cave cocnss cocesceese cocees 


T — hing 
elegraphing — 
Fee . 


JOEY 00 ————————— 
Commissioners’ fees, Ryan, for taking deposition 10 74 
.. Rictiicicatticemmncmnconnntinmndinibaint 3 00 


$354 35 
The above costs and disbursements are hereb — taxed, and 
allowed this 9th day of April, A. D. 1885, at $354 N 
, N. F. NOLIN, Clerk. 


22 STATE OF WISCONSIN, 
Milwaukee County, be 


T. L. Kennan, being duly sworn, on oath says that he is one of 
the attorneys for the plaintiff in the within-entitled action and that 
the disbursements within mentioned have been made or or will 
necessarily be incurred in said action. 

T. L. KENNAN. 


Subscribed and sworn to before me this 3d day of April, A. D. 


1885 
WM. SCHIMWELL, 
Notary Public, Milwaukee Co., Wis. 


STATE OF WISCONSIN, es : 
Milwaukee County, ‘ 


T. L. Kennan, being duly sworn, on oath says that he is one of 
the attorneys for the plaintiff in the withiu-entitled action; that W. 
E. Wilbur was a witness on the part of the plaintiff in said ac- 
tion, and that said witness was necessarily in attendance on the 
trial of said action the number of days and resided at the place of 
trial of said action as hereinafter stated and set opposite his name, 
to wit: 


W. aa resides at Phillips, attended 2 days, and is entitled 
to $3.00. . 

— —— resides at ——, attended — days and traveled — miles, 

and is entitled to $——. 
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— —— resides'‘at ——, attended — days and traveled — miles 
and is entitled to $——. 
—— —— resides at ——, attended — days and traveled — miles, 


end is entitled to $—. 
— —— resides at ——, attended — days and traveled — miles, 

and is entitled to $——. 
— resides at ——, attended — days and traveled — miles, 

and is entitled to $——. 2 
— —— resides at ——, attended — days and traveled — miles, 


and is entitled to $——. 
T. L. KENNAN. 


Subscribed and sworn to before me this 3d day of April, A. D 


1885. 
WM. SCHIMWELL, 
Notary Public, Milwaukee Co., Wis. 


Filed July 17, 1885. 
CLARENCE KELLOGG, 
Clerk Sup. Ot Wis. 


To Willis Hand, M. Barry, & A. R. Mead, Esquires, attorneys for 
defendants: 


Take. notice that the within bill of costs and disbursements in the 
within-entitled action will be presented to the clerk of said court, at 
his office, in the village of Phillips, in the county of Price, on the 
9th day of April, 1885, at 2 o’clock on the afternoon of that day, for 
adjustment, taxation, and allowance in the within-entitled action, 
and to have the amount thereof inserted in the judgment in said 
action. 

Dated April 3d, A. D. 1885. 

E. H. ABBOT, 
Attorney for Plaintiff. 


Due service of within by copy admitted this 4th day of April, 


1885 
WILLIS HAND, 
M. BARRY, & 
A. R. MEAD, 
Att’ys for Def is. 
23 Circuit Court, Price County. 
THE Wisconsin Centra RATIL ROAD Company, Pl'ff, 


ag’st 
Price CouNTY AND THE County CLERK AND County TREASURER OF 
Price County, Def’ts. 


And now comes the defendants, by their attorney, Willis Hand, 
and for answer to the plaintiff’s complaint herein respectfully 
alleges: 

Defendants admit that plaintiff is a corporation organized under 
and by virtue of the laws of the State of Wisconsin and empowered 
to acquire and hold real and personal property. 
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Defendants admit that plaintiff was the owner in fee of the lands 
described in its complaint on February 25th, 1884, and at the time 
of the commencement of this action, and that said lands are situated 
in the town of Worcester, Price county, Wisconsin; that all of said 
lands are a portion of the lands earned by and granted to the plain- 
tiff for the pur of aiding in the construction of its railroad. 

Defendants allege on information and belief that all of the lands 
described in the plaintiff’s complaint were, by chapter 80 of the 
laws of Congress for the year 1864, entitled “An act granting lands 

to aid in the construction of certain railroads in the State 

24 of Wisconsin,” approved May 5th, 1864, granted to the State 
of Wisconsin for the purpose of aiding in the construction of 

the railroad now owned by the plaintiff; that by chapters 314 and 
362 of the private and local laws of the State of Wisconsin for the 
ear 1866, the former entitled “An act to incorporate the Winne- 
— and Lake Superior Railroad Company and to execute the trust 
created by section 3 of the act of Congress entitled An act granting 
lands to aid in the construction of certain railroads in the State of 
Wisconsin, appreved May 5th, 1864,’” which act was approved April 
6th, 1866, and the latter entitled “An act to incorporate the Portage 


and Superior Railroad Company and to execute the trust created 
by an act of Congress entitled ‘An act granting lands to aid in the 
construction of certain railroads in the State of Wisconsin, ap- 
proved April 9th, 1866, and each of which was published so as to 
take effect in May, 1866, and also by two several acts of the Legis- 
lature of the State of Wisconsin for the years 1869 and 1871, the first 
of which is entitled “An act to authorize the Portageand LakeSuperior 
Railroad Company toconsolidate with the Winnebagoand LakeSupe- 
rior Railroad Company under the name of the Portage, Winnebagoand 
Lake Superior Railroad Company,” approved March 6th, 1869, and 

— published so as to take effect April 29th, 1869, and the sec- 
25 ond of which is entitled “An act to change the nameof the Port- 

age, Winnebago and Lake Superior Railroad Company,” ap- 
proved February 4th, 1871, published so as to take effect February 
4th, 1871, all of the lands described in the plaintiff’s complaint were 
granted by the State of Wisconsin to the plaintiff under the name 
of “ The Wisconsin Central Railroad Company.” Defendants fur- 
ther allege that under and by virtue of the act of Congress and the 
several acts of the Legislature of Wisconsin hereinbefore mentioned 
the said lands were granted to said plaintiff absolutely, subject only 
to the conditions in said acts prescribed, which conditions are hereby 
specifically referred to, and that by the terms thereof said plaintiff 
was to become entitled to said lands absolutely on the completion of 
its railroad through that part of Wisconsin now in Price county, 
and contiguous to which road said lands lie, and due proof of such 
completion of said road made and presented to the proper authori- 
ties at Washington, D. C., as prescribed in said acts. Defendants 
further allege that prior to January Ist, 1880, the plaintiff had 
caused all of its said road to be constructed according to the require- 
ments of said act of Congress and said several acts of the Legislature 
of Wisconsin from Stevens’ Point, Wisconsin, to Ashland, Wisconsin, 
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and particularly through that territory now comprised in Price 
county and embracing the lands described in the plaintiff’s 
26 complaint; and defendants say on information and belief 
that on said January Ist, 1880, said plaintiff had performed 
every act on its part to be performed and complied with every con- 
dition on its part to be complied with in order to earn all of the 


lands described in its complaint herein, and that at that dute and 


at the time said lands were assessed for taxation in the year 1883 
and the taxes thereon levied of which the plaintiff complains in 


this action there remained no act or condition to be performed by 


said plaintiff in order for it to obtain a perfect title in fee simple of 
all of said lands; that, in fact, at the dates mentioned the equitable 
title to said lands was absolutely vested in the plaintiff. 

Defendants admit that all the lands described in the plaintiff’s 
complaint were assessed for taxes in the year 1883 and taxes levied 
thereon for that year. 

Defendants. further allege on information and belief that the 
assessment of all property in the said town of Worcester for the 
year 1883 was made by three assessors duly elected or appointed as 
such, who, before entering upon the duties of their offices, duly 
qualified according to law; that such assessment was made by said 
assessors jointly, and no valuation of any property placed in the 

assessment roll for that year was fixed without the concur- 
27 renes of all of said assessors acting together. 

Defendants further allege that the sum of twenty-three hun- 
dred dollars ($2,300) as a school tax was levied in said town 
of Worcester at the annual town meeting of said town held April 
3d, 1883; that prior to the voting of said school tax the school 
board of directors of said town presented to the town board of said 
town a statement and estimate in writing showing, 1, the amount 
necessary for the support of schools during the year; 2, specifying 
the sum needed for teachers’ wages; 3, the amount for school-house 
sites and for building, hiring, or purchasing school-houses ; 4, the 
amount needed for fuel; 5, the amount for incidental expenses, in- 
cluding repairs, maps, globes, charts, and for all needful school-room 
appurtenances ; that at said annual town meeting said town board 
presented said itemized statement to the electors there present, and, 
on motion, the amount so recommended to be levied was voted and 
levied in one sum by said electors for the purposes above mentioned, 
but no other school tax was levied in said town for the year 1883; 
that during all the year 1883 the township system of schools was in 
force in said town of Worcester. 

Defendants further allege that at the annual town meeting, held 
Apr. 3d, 1883, in said town of Worcester, the voters there present 

duly levied a highway tax of two thousand dollars and then 
28 and there passed a resolution that said highway tax should 

be collected in cash in the same manner and at the same 
time as other town taxes. . 

Defendants further allege that prior to the annual town meeting 
in said town, held Apr. 3d, 1883, the town board of said town adopted 
a resolution to employ and did employ a policeman or policemen, 
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and adopted by-laws and lations in regard to their duties; that 
at said annual meeting the electors of said town there present duly 
voted and levied the sum of eight hundred dollars to pay ſor police 
service for that year; that no other highway tax and no other tax 
for the —— of police service in said town for the year 1883 
was levied in said town during that year. 

Wherefore the defendants pray the judgment of this court that 
the injunction obtained herein be dissolved and the plaintiff’s com- 
plaint be dismissed with costs, and for such other or further relief 


as to the court may seem just. 
; WILLIS HAND, 
Def is Ait y. 


STATE OF — . 
Price County, ‘ 


F. W. Sackett, being duly sworn, on oath says that he is county 
clerk of Price county and one of the defendants in the foregoin 
action, and makes this verification on behalf of himself an 

29 his codefendants; that he has heard said complaint read 

and knows the contents thereof, and that the same is true of 

his own knowledge, except as to those matters therein stated on in- 


formation and belief, and as to those matters he believes it to be 


true. 
F. W. SACKETT. 
Subscribed & sworn to before ine April 19th, 1884. 
M. BARRY, 


Cir. Court Commissioner, Price Co., Wis. 


(Endorsements:) Answer. No.6. Mailed Apr. 24, 84. 6 cts. 
Filed Jan. 28th. N. F. Norlin, clerk, by E. W. Hand, dep’t. Filed 
Jul. 17, 1885. Clarence Kellogg, clerk sup.c’t. Willis Hand, def’ts’ 
att’y. f 


Cireuit Court, Winnebago County. 
Wisconsin CENTRAL RAILROAD Company, Pl'ffa, 


Price County, THE County CLERK AND County TREASURER OF 
Price County, and Joux Comstock, Def’ts. 


To E. H. Abbot, pl’ff’s att’y: | 
Take notice that on 6th day of November, 1884, at ten o’clock 
a. m., before F. W. Hall, a notary public in and for the county 
30 of Dane, at his office in the city of Madison, in said county, 
the depositions of C. M. Foresman & L. J. Rusk will be taken, 
to be used on the trial of the above-entitled cause on the part of the 
defendants. You are notified to be — at such time and place 
and put such questions as you shall deem best. The reason for 
taking such depositions is that said witnesses reside more than 30 
miles from the place of the trial of said cause. a 
You will further take notice that such depositions will be used by 
defendants — the trial of the following actions, now pending in the 
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and same plaintiff vs. Price County and the County Clerk and 
County Treasurer of Price County and P. S. Davidson, and same 
plaintiff vs. Price County and the County Clerk and County Treas- 
urer of Price County and A. A. Paine. 


Dated Oct. 28, 1884. 
WILLIS HAND, 
Ait y. for Deſ ts, Price Co. & Clerk & Treas. of Price Co. 


(Endorsements:) Notice of taking depositions. Madison. Per- 


sonal service of the within by copy admitted this 29th day of Oct., 
1884. E. H. Abbot, pl'ff's att’y. Wied Jan 28th, 1885. N. F. Nor- 
lin, clerk, by E. W. Hand, dep. Filed Jul. 17, 1885. Clarence 
Kellogg, clerk cir. c’t. Willis Hand, att’y for def’ts, Price Co. ei al. 


31 Circuit Court, Winnebago County. 


WISCONSIN CENTRAL RAILROAD Company, Pl'ff, 
ag’ st 
Prick County, THE County CLERK AND County TREASURER OF 
Price County, and Jonn Comstock, Def tts. 


To E. H. Abbott, pl’ff’s att'y: 


Take notice that on 14th day of November, 1884, at 9 o clock a. m., 
before Alex. Craven, a notary public in and for the county of Mara- 
thon, at his office in the city of Wausau, in said county, the deposi- 
tion of E. B. Sanders will be taken to be used on the trial of the 
above-entitled cause on the part of the defendants. You are notified 
to be present at such time and place and put such questions as you 
shall deem best. The reason for taking such deposition is that said 
witness resides more than 30 miles from the place of the trial of said 
cause. 

You will further take notice that such deposition will be used by 
defendants on the trial of the following actions, now pending in the 
circuit court for Price county: Same plaintiff as above vs. Price 
County and the County Clerk and County Treasurer of Price County, 
and same plaintiff vs. Price County and the County Clerk and County 
Treasurer of Price County and P. S. Davidson, and same plaintiff vs. 
Price County and the County Clerk and County Treasurer of Price 
County and A. A. Paine. 

Dated Oct. 28, 1884. 

WILLIS HAND, 


Att'y for Deft, Price Co. & Clerk & Treas. of Price Co. 


32 (Endorsment:) Wausau. Personal service of the within 

notice by copy admitted this 29th day of Oct., 1884. E. H. 
Abbot, pl'ff's att’y. Filed Jan. 28th, 1885. N. F. Norlin, clerk, by 
E. W. Hand, dep’t. Filed Jul. 17, 1885. Clarence Kellogg, clerk 
sup. c’t. Willis Hand, att’y for Price Co. et al. 


circuit court for Price county: Same plaintiff as above vs. Price 
County and the County Clerk and County Treasurer of Price County, 
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Circuit Court, Price County. 


WISCONSIN CENTRAL RAILROAD Company, Pl'ff, 
ag’st 
Price County, AND THE County CLERK AND County TREASURER OF 
Price County, Def ' ts. 


It is hereby stipulated by and between the above-named parties 
that the depositions of the following-named persons at the times and 
places hereinafter stated may be taken to be used on the trial of the 
above-entitled cause on the part of the defendants, viz: C. M. Fores- 
man and L. J. Rusk, at the office of F. W. Hall, notary public, iu the 
city of Madison, Dane county, Wisconsin, Thursday, December 4th, 
1884, at ten o’clock a. m.: E. B. Sanders, at the office of Alex. Craven, 
notary = in the city. of Wausau, Marathon county, Wis., on 

riday, December 5th, 1884, at 4 o’clock p. m.; Alex. Meggett, 

33 at the office of Chas. S. Roberts, a justice of the peace in the 

city of Eau Claire, in Eau Claire county, Wis.,on Tuesday, 
December 9th, 1884, at nine o’clock a. m. 

It is further stipulated that a copy of this stipulation shall be filed 
with each such officer before whom depositions are to be taken and 
returned with such depositions. 

Dated Nov. 14th, 1884. 

WILLIS HAND, 

Def is Att'y. 
EDWIN H. ABBOT, 
Att'y for PU ff. 


(Endorsements :) Stipulation to take depositions. No. 6. Filed 
Jan. 28th, 1885. N. F. Norlin, clerk, by E. W. Hand, dep’t. Filed 
Jul. 17, 1885. Clarence Kellogg, clerk sup. “t. Willis Hand, def ts 
att’y. 


Circuit Court, Winnebago County. 


Wisconsin CENTRAL RAILROAD Company, Pl'ff, 
| ag st 
Price County, THE County CLERK AND County TREASURER OF 
Price County, and Jonx Comstock, Def ts. 


To E. H. Abbot, pl’ff’s att’y: 


Take notice that on 14th day of November, 1884, at 9 o clock a. m., 
before Chas. F. Roberts, a justice of the — in and ſor the county 
of Eau Claire, at his office, in the city of Eau Claire, at his 
34 Office, in the city of Eau Claire, in said county, the deposition 
of Alex. Meggett will be taken to be used on the trial of the 
above-entitled cause on the part of the defendants. You are noti- 
fied to be present at such time and place and put such questions as 
you shall deem best. The reason for taking such deposition is that 
said witness resides more than 30 miles from the place of trial of 
said cause. 
You will further take notice that such deposition will be used by 
defendants on the trial of the following actions, now pending in the 
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circuit court for Price county: Same plaintiff as above vs. Price 
County and the County Clerk and County Treasurer of Price County, 
and same plaintiff vs. Price County and the County Clerk and Count 
Treasurer of Price County and P. S. Davidson, and same plainti 
vs. Price County and the County Clerk and County Treasurer of 
Price County and A. A. Paine. 
Dated Oct. 28, 1884. 
WILLIS HAND, 


Att y for Def is, Price Co. & Clerk & Treas. of Price Co. 
(Endorsements:) Personal service of the within by copy admitted 


this 29th day of Oct., 1884. E. H. Abbot, pl’ff’s att’y. Filed Jan. 


28th, 1885. N. F. Norlin, clerk, by E. W. Hand, dep’t. Filed Jul. 
17, 1885. Clarence Kellogg, clerk sup. 't. Willis Hand, att’y for 
def’ts, Price Co. et al. 


35 [Endorsed :] Notice of trial. No.6. (Form No. 141.) Cir- 
cult court, Price county. Wisconsin Central Railroad Com- 
pany, — vs. Price County et al., defendants. Please take 
notice that the above- entitled action will be brought to trial and an 
inquest taken therein at the general term of the aforesaid court, to 
be held at the court-house in the village of Phillips, in the said 
county of Price, on the 27th day of January next, at the openin 
of court on that dy, or as soon thereafter as counsel can be heard. 
Dec. 29th, 1884. Yours, &c., Edwin H. Abbot, pl’ff’s att’y. To Wil- 
lis Hand, att’y for def’ts. Service of a copy of above notice admitted 
this Ist day of Jan., 1885. Willis Hand, att’y for def’ts. Note of 
issue in the above-entitled cause. Edwin H. Abbot, pl’ff’s att’y. 
— —, def’ts’ att’y. Issue of fact for court. Joined April 25, 
1884. Filed by pl’ff’s attorney January 9th, 1885. N. F. Norlin, 
clerk. _—" Jul. 17, 1885. Clarence Kellogg, clerk sup. c’t 


is. 
36 [Endorsed:] Original. Notice of trial. No.6. (Form No. 
141.) Circuit court, Price county. Wisconsin Central Rail- 
road Company, plaintiff, vs. Price County and the County Clerk and 
County Treasurer of Price County, defendants. Please take notice 
that the aboye-entitled action will be brought to trial and an inquest 
taken therein at the general term of the aforesaid court, to be held at 
the court-house in the village of Phillips, in the said county of Price, 
on the 26th day of Aug. next, at the opening of court on that day, 
or as soon thereafter as counsel can be heard. Aug. 1, 1884. Yours, 
Ke., Willis Hand, def’ts’ att y. TO E. H. Abbot, att’y for pl’ff. 
Service of a copy of above notice admitted this 2d day of Aug., 1884. 
Edwin H. Abbot, att’y for pl’ff. Note of issue in the above - entitled 
cause. —— ——, pl'ff's att y. — —, def'ts' att’y. Issue of 
fact for court. Joined Apr. 24, 1884. Filed by Willis Hand, attor- 
ney, August 26th, 1884. Charles H. Darlington, clerk. Filed Jul. 
17, 1885. Clarence Kellogg, clerk sup. c't Wis. 
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37 Circuit Court, Price County. 


THe Wisconstn CENTRAL RAILROAD Company, Pl'ff, 
ag st 
Price CouvrX AND THE CouNnTY CLERK AND County TREASURER OF 
r Price County, Def 'ts. 


And now comes the above-named defendants, by their attorney, 
Willis Hand, and excepts to the injunctional order made by said 
court therein at the special term of said court, held in Wausau, 
Marathon county, April 8th, 1884, which order is dated April 16, 
1884, and to each and every part and to the whole thereof. 

Dated April 26th, 1884. 

WILLIS HAND, 


| Def'ts’ Att'y. 
(Endorsements :) Exception to injunctional order. Filed April 


26th, 1884. Charles H. Darlington, clerk cir. t. Filed Jul. 17, 
1885. Clarence Kellogg, clerk sup. c't Wis. Willis Hand. 


STATE OF — f 


Marathon County, 
Circuit Court. 


At a general term of the circuit court in and for the county of 
Marathon, begun and holden at the court-house, in the city of 
Wausau, on the 8th day of April, A. D. 1884, and on the 8th day of 

said term, to wit, the 16th day of April, 1884, the same being 
38 a special term for the county of Price and for the whole 

seventh judicial circuit of Wisconsin, Hon. Chas. M. Webb, 
circuit judge, presiding. 


SraTe or WISCONSIN, \ ae 
Marathon County, 


In Circuit Court, Price County. 


Wisconsin CENTRAL RaItRoaD Company, Pl'ff, 
v8. 
Price Country et al., Def ts. 


I, Hugo Peters, clerk of the circuit court in and for the county of 
Marathon, in the State aforesaid, do hereby certify that the papers 
hereto attached are all of the original papers presented in the ubove- 
entitled action, and that the annexed is the original injunctional 
order in the above-entitled action signed by the judge of this court 
in open court on the day the same bears date. 

Witness my hand and the seal of this court, at Wausau, this 16th 
day of April, 1884. 

[sEAL. ] HUGO PETERS, Clerk. 


Fees, $1.00. 


(Endorsements:) Filed April 25, 1884. Chas. H. Darlington, clerk 
eir. 't. Filed Jul. 17,1885. Clarence Kellogg, clerk sup. ot Wis. 
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39 Injunctional Order. 
STATE OF WISCONSIN : 
Circuit Court, Price County. 


THE WISCONSIN CENTRAL RAILROAD CoMPANY, Plaintiff, 


against Suit No. 6. 


Price County AND THE CounTYy CLERK AND CoUNTY 
TREASURER OF Price County, Defendants. 


Upon reading and filing the summons and verified complaint of 
the plaintiff in the above-entitled action, and it appearing satis- 
factory to the court that the injunctional order therein prayed for 
should issue, and upon motion of Edwin H. Abbot, plaintiff's attorney, 
it is ordered that, until the further order of the court, said de- 
fendants, The County of Price and the County Clerk and the County 
Treasurer of Price County, each and every of them, their deputies, 
servants, agents, officers, and attorneys, and each and every of them, 
do absolutely desist and refrain from advertising for sale any of the 
lands or village lots described in Exhibits “ A,” “ B,“ and “ C,“ hereto 
annexed, for the non-payment of taxes, and from selling or offering 
the same for sale for the non-payment of taxes, and from issuing any 
warrant for the collection thereof, and from in any manner attempt- 
ing to collect the amount claimed to be due for taxes carried out 

against the lands mentioned in said exhibits upon the tax- 
40 roll or which have been returned to the county treasurer as 

delinquent, and from in any manner attempting to collect 
any part thereof, and that they and each of them absolutely desist 
and refrain from attempting to interfere in any manner whatever 
with the lands or village lots described in said exhibits, and from 
in any manner interfering with the timber cut from said lands, and 
that they do absolutely desist and refrain from levying upon an 
property whatever belonging to this plaintiff for the purpose of col- 
ecting said taxes mentioned in said complaint, or any part thereof, 
and from in any manner attempting to enforce or — hn the same 
from the plaintiff or its property; and it is further ordered that the 
plaintiff give to the defendants a written undertaking on its part, 
with one sufficient surety, to the effect that the plaintiff will pay to 
the defendants herein such damages, not exceeding five hundred dol- 
lars ($500), as they may sustain by reason of this injunctional order, 
if the court shall finally decide that the plaintiff was not entitled 
thereto, and let a copy of such undertaking be duly served upon the 
said defendants. : 

By the court: 


Dated April 16, A. D. 1884. 


(Endorsements:) Filed April 25th, 1884. Charles H. Darlington, 
og cir. ot. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. Ct, 
is. 


CHAS. M. WEBB, Judge. 
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41 Undertaking. 
Circuit Court, Price County. 
Wisconsin CENTRAL RAILOAD Company, Plaintiff, 
Suit No. 6. 


— un. 
-¥ 
Price County, THE County TREASURER AND COUNTY 
CLERK OF Price County, Defendants. 


Whereas an application has been made by said plaintiff for an 
injunction restraining the county treasurer of Price county, his 
successors in office, deputies, and servants, from advertising for sale 
and from selling the lands described in plaintiff’s complaint, and 
restraining the said county treasurer and all the defendants from in 
any manner attempting to collect the taxes therein mentioned and 
carried out in the return of the town treasurer against the lands of 
the plaintiff: 

Now, therefore, we, Thomas H. Malone and Robert W. Maguire, 
of the city of Milwaukee, county of Milwaukee and State of Wis- 
consin, do hereby undertake that the plaintiff will pay to the parties 
enjoined, above named, such damages, not exceeding the sum of 
five hundred dollars, as they (or either of them) may sustain by 
reason of such injunction, if the court shall finally decide that the 
plaintiff is not entitled thereto, and such damages may be ascer- 
tained by reference or otherwise, as the court shall direct. 

Dated Milwaukee, April 8th, A. D. 1884. 

THOS. H. MALONE. 
R. W. MAGUIRE. 


STaTE OF WISCONSIN, } : 
Milwaukee County, {| ~° 


‘Thomas H. Malone, being duly sworn, says he is the surety named 
in the foregoing undertaking ; that he is a resident of the State of 
Wisconsin and is worth the sum of five hundred dollars, in property 
within the State of Wisconsin, over and above all his debts and 
exclusive of all property exempt from execution. 

THOS. H. MALONE. 


, — and sworn to before me this 8th day of April, A. D- 
[seat] T. L. KENNAN, 
Notary Public, Milwaukee County, Wisconsin. 


STATE OF WISCONSIN, 2 : 
Milwaukee County, : 


R. W. Maguire, being duly sworn, says he is the surety named in 
the foregoing undertaking; that he isa resident of the State of 
Wisconsin and is worth the sum of five hundred dollars, in property 
within the State of Wisconsin, over and above all his debts and ex- 
clusive of all property exempt from execution. 

R. W. MAGUIRE. 


Subscribed and sworn to before me this 8 day of April, A. D. 1884. 
[SEAL. ] T. L. KEN NAN, 


Notary Public, Milwaukee Co., Wis. 


e 
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42 [Endorsed :] Circuitcourt,Pricecounty. Wisconsin Central 

Railroad Company, pl'ff, vs. Price County et al., defendants. 
Injunctional order and undertaking for injunction. Suit No. 6. 
Due service of a copy of the within order & undertaking admitted 
this 16th day of April, 1884. Willis Hand, def’ts’ att’y. Original 
file. Edwin A. Abbot, attorney for plaintiff, 110 Wisconsin St, 
Milwaukee, Wis. 

[Endorsed :] Due service on me of a copy of the within injunc- 
tional order and undertaking is admitted this 19th day of April, 
1884. M. Barry, county treasurer of Price county, Wis. Due service 
of two copies of the within injunctional order and undertaking is 
admitted this 19th day of April, 1884. F. W. Sackett, county clerk 
for Price county, Wis. Filed April 25, 1884. Charles H. Darling- 
ton, circuit c't clerk. Filed Jul. 17, 1885. Clarence Kellogg, cler 
sup. ot Wis. 


The within undertaking approved as to form and sufficiency 
thereof this 16th day of April, 1884. 
CHAS. M. WEBB, Judge. 


43 STaTE OF WISCONSIN, hes : 
County of Price, a 


I, A. W. Bond, sheriff of Price county, do hereby certify that I 
duly and — served the annexed order to show cause, in the 
county of Price, on The County Treasurer of Price County, defendant 
therein named, by delivering to him a true copy thereof, and on F. 
W. Sackett, clerk of said Price county. one of the defendants therein 
named, by delivering to and by leaving with — two true copies 
thereof on the 10th day of Apr., 1884, and exhibiting to each of 
them the original signature of Judge Webb on said original order. 

A. W. BOND, 
Sheriff of Price County. 


— 
Travel, — miles 
3 copies, 9 folios - 90 


— eee 90 


Paid. 
— — Sheriff. 


(Endorsements:) Filed April 10th, 1884. Charles H. Darlington 
— cir.c’t. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. c’t, 
is. 
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Order to Show Cause Why Injunction Should not be Issued. 
Circuit Court, Price County. 
Wisconsin CkrtTrRaL RAIL ROAD ComPany, Plaintiff, 


against 
Price County ei al., Defendants. 


44 On the annexed complaint, verified by the affidavit of T. 
L. Kennan, one of the attorneys for the plaintiff in the above- 
entitled action, let the defendants show cause before me, at a special 
term of the circuit court for Price county, to be held at the court- 
house, in the city of Wausau, on the 15th day of April, A. D. 1884, 
at 2 o’clock in the afternoon of that day, or as soon thereafter as 
counsel can be heard, why the county treasurer of said Price county, 
his successors in office, deputies, servants, agents, and attorneys, 
should not be enjoined and restrained during the pending of this 
suit from advertising for sale and from selling the lands deseribed 
in the plaintiff’’s complaint, or in any manner whatsoever attempt- 
ing to collect the amount claimed to be due for taxes as carried out 
against the premises of the plaintiff in the tax roll therein men- 
tioned, and why each and all of the defendants should not be en- 
joined and restrained during the pendency of this action from in 
any manner attempting to enforce the collection or payment of said 
taxes or any part thereof, and for such other and further relief as 
may be just— | 
It is further ordered that said defendants, their agents and 
servants, be in the meantime restrained, and they are hereby for- 
bidden, from in any manner advertising said !ands for sale or at- 
tempting — sell said lands or collect the taxes therein men- 
tioned. 
45 It is further ordered that the summons and complaint, to- 
gether with a copy of this order, be served upon the defend- 
ants at least three days before the above-mentioned time set for hear- 


ing this motion. 
CHAS. M. WEBB, 
Oircuit Judge. 


(Endorsements :) Title. Filed April 10th, 1884. Charles H. Dar- 
lington, clerk cir. ot. Filed Jul. 17, 1885. Clarence Kellogg, clerk | 
sup. c't, Wis. : 


bit No. 6. 


STATE OF WISCONSIN, 
County of Price, 3 


I, A. W. Bond, sheriff of Price county, do hereby certify that I 
duly and personally served the annexed summons & complaint in 
the county of Price on M. Barry, the county clerk of Price county, 
one of the defendants therein named, by delivering to and by leaving 
with him true copies thereof on the 10 day of Apr., 1884. 

A. — BOND, 
Sheriff of Price County. 
4—343 


THE WISCONSIN CENTRAL RAIRROAD CO. VS. 


Fees : | 
cr 50 
2 copy, 130 folios ..--.. 13 00 

— $13 50 

Paid. 
— —, Sheriff. 


(Endorsements :) Filed April 10, 1884. Charles H. Darlington, 


clerk cir. 't. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. Ct, - 


Wis. 


46 STATE UF WISCONSIN, es . 
County of Price, g 


I, A. W. Bond, sheriff of Price county, do hereby certify that I 
duly and personally served the annexed summonsand complaint in 
the county of Price on F. W. Sackett, clerk of Price county, one of 
the defendants therein named, by delivering to and by leaving with 
him two true copies each thereof on the 10 day of Apr., 1884. 

A. W. BOND, . 
Sheriff of Price County. 


111111111 1 00 
Travel, — miles 
4 copies, 260 folios 26 00 


ee et Sheriff. 


(Endorsements :) Filed April 10, 1884. Charles H. Darlington, 
—4 cir.c’t. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. c't, 
is. 


Complaint. 
Circuit Court, Price County. 


THE WIsconsin CENTRAL RAILROAD Company, Plain- 
tiff, , 
against Suit No. 6. 
Price County AND THE County CLERK AND CouNTY 
TREASURER OF Price County, Defendants. 


The complaint of the above-named plaintiff, by Edwin H. 

47 Abbot, its attorney, respectfully shows to the court— 
First. That the plaintiff is a corporation duly created, or- 
ganized, and existing under and by virtue of the laws of the State 
of Wisconsin, and by said laws empowered to acquire and hold real 


j 
2 
; 
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and personal property ; that the plaintiff was, cn the twenty-fifth 
day of February, A. D. 1884, ever since has been, and now is the 
owner in fee simple of the lands described in Exhibit “ A,” hereto 
annexed and madea part of this complaint; that said lands are 
situated in the,town of Worcester, in the county of Price and State 
of Wisconsin ; that all of said lands are a portion of the lands owned 
by and granted to this plaintiff under and by virtue of the laws of 
the State of Winconsin for the purpose of aiding in the construction 
of its railroad, and were in the year 1883, under and by virtue of the 
laws and constitution of this State, lawfully exempt from any taxa- 
tion for any purpose whatever, for the reason that the title to some 
of said lands was in the United States and of some in the State of 
Wisconsin, and that said lands were the property of the United 
States or the State of Wisconsin until on or about the twenty-fifth 
day of February, A. D. 1884, when said lands were duly conveyed 
by patents to this plaintiff, whereby this plaintiff became and now 
is the owner thereof. | 

Second. That, notwithstanding said lands were exempt from taxa- 
tion as aforesaid, the assessors or certain individuals pretending to 
act as assessors of said town did, as plaintiff is informed and 

believes, unlawfully proceed to assess and did assess all of 
48 snid lands for the purpose of levying thereupon pretended 

State, county, town, highway, and school taxes in said town 
for the year 1883, and that said lands were subsequently put into 
the tax-roll in said town and town, county, school, highway, and 
other taxes were unlawfully levied thereon and carried out in said 
tax-roll against said lands as set forth in Exhibit “A,” hereto 
attached, the amount so levied on each tract being carried out oppo- 
site to each description ; that all of said taxes so levied and assessed 
on said lands were illegal and void for the reason that said lands 
were exempt from taxation for all purposes whatsoever, and said 
officers had no authority of law for assessing said lands or levying 
taxes thereon, said lands being by law exempt from taxation as 
aforesaid. 

Third. Plaintiff further alleges, upon information and belief, that 
said pretended assessment of the plaintiff’s lands herein described 
in the town of Worcester, in the year 1883, was wholly illegal and 
void for the reason that said assessment was made and the valua- 
tions thereof fixed and determined for the most part by individuals 
wholly unauthorized to act as assessors in said town, said assessment 
having been made by three or more individuals acting separately 
and independently of each other, one assessing one portion of said 
town and another assessing another portion, according to the division 

of the town which had been made by them for that purpose, 
49 and said assessment having been made by three or more in- 

dividuals, only one of whom had been elected to the office of 
assessor ; and the plaintiff further alleges, upon information and 
belief, that all of the others so acting as assessors or assistant assessors 
had no lawful authority whatever to act in that capacity, and the 
— — in said town was thereby rendered wholly illegal 
and void. 


————— n ———— ee — 
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Fourth. The plaintiff farther shows to the court, and alleges on 
information and belief, that after said pretended assessment had been 
made, as aforesaid, a tax-roll was made for said town and the lands 
of this plaintiff described herein were listed therein and taxes car- 
ried out on said tax-roll, based upon said illegal assessment, against 
the said lands for county, town, school, and highway taxes, as set 
forth in the schedule hereto annexed. The aggregate amount of all n 
the taxes so attempted to be raised in said town in 1883 was the 
sum of nineteen thousand eight hundred and ninety-six dollars 
and fifteen cents ($19,896.15); that a portion of the tax so levied + 
and assessed upon the plaintiff’s lands was levied and extended for | 
a town school tax; and the plaintiff further alleges upon informa- | 
tion and belief that all of the school taxes so attempted to be levied 
and assessed upon the property in said town was illegal and void, 
for the reason that the town board of said town failed to present : 
statements and estimates to the electors of said town at the annual * 

town meeting held in said town on the 3d day of April, A. D. 4 
50 1883, showing (1) the amount necessary for the support of 

schools during the year; (2) specifying the amount needed 
for teachers’ wages ; (3) the amount for school-house sites and for 
building, hiring, or purchasing school-houses; (4) the amount for 
fuel, and (5) the amount for incidental expenses, including repairs, 
— globes, charts, and for all needful school-room appurtenances ; 
and for the reason that the electors of said town present at the said 
annual town meeting, held in said town on the 3d day of April, 
A. D. 1883, failed to vote on such estimates separately or to vote on 
them at all; and for the reason that the supervisors of said town 
failed to —— any estimates to the electors at the general election 
in the fall for a vote thereon; but the plaintiff alleges upon infor- 
mation and belief that at the annual meeting held in said town on 
the 3d day of April, A. D. 1883, the gross sum of twenty-three hun- 
dred dollars ($2,300) was unlawfully voted to be levied and assessed 
upon the taxable property of the town of Worcester as a school tax, 
and a portion of said amount was unlawfully levied, assessed, and . @ 
carried out on said tax-roll against the — of this plaintiff, as 
shown in the exhibit hereto attached. 

Fiſth. Plaintiff ſurther shows to the court, on information and 

belief, that a portion of said tax levied and assessed upon the plain- 

tiff's lands in the town of Worcester for the year 1883 was 
571 levied and extended for and as highway taxes, and the same 

were unlawfully levied for the reason that, in carrying out 
the amount of the tax against each piece of land on the tax-roll, = 
the clerk based the apportionment of the said highway taxes upon 1 
the assessment of 1883, instead of the assessment of the preceding 
year as required by law. 

Sixth. The plaintiff further shows to the court that a portion, to 

wit, eight hundred dollars ($800), of said amount so inserted in said 
tax-roll was levied and extended as and for a fund for the payment | 
of police officers in said town, and so much of said tax was illegal : 
and void for the reason that there is no jncorporated village in said 4 
town and said town has no authority to elect or .appoint police 


4 
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officers nor to raise a fund for the payment of salary of police 
officers, and the said taxing officers had no authority to put said 
amount into the tax-roll. 

Seventh. The plaintiff further alleges that all of the aforesaid 
taxes were placed in the tax-roll of said town and a pretended war- 
rant annexed thereto, which roll with the warrant thereto attached 
was delivered to the town treasurer of said town for collection; that 
on or about the 15th day of March last the said town treasurer re- 
turned to the county treasurer of said county all of plaintiff’s lands 
herein described for the pretended taxes levied and assessed thereon 
as hereinbefore set forth, and said county treasurer threatens to 

issue his warrant to levy and collect said pretended taxes, 
52 and plaintiff fears he will execute his warrant as aforesaid 

and deliver the same to the sheriff of said county with in- 
structions to levy and collect said taxes, or that said county treas- 
urer will proceed to advertise and sell said lands for the non-pay- 
ment of said taxes and will advertise and sell the same unless he 
shall be restrained by the order of the court, and upon said sale will 
issue tax certificates to the purchasers of said lands, and the count 
clerk of said county will, after the time for redemption has expired, 
issue deeds to the purchasers of said lands described in said certifi- 
cates conveying said lands to the purchasers or holders thereof. 

Eighth. Plaintiff further alleges that said taxes so pretended to 
be assessed upon said lands in said tax-roll, with the warrant there- 
unto attached and the return thereof to the county treasurer, create ° 
and constitute a cloud upon the title of this plaintiff to said lands, 
and which taxes are illegal and void for the reasons above set forth, 
and plaintiff ought not in justice or equity to be required to pay the 
same. 

Wherefore and for each and all the causes herein set forth the 
plaintiff prays the judgment of this court that said pretended as- 
sessment and the taxes so carried out against the lands of this plain- 

tiff be adjudged to be iilegal and void and that they be can- 
53 celled and set aside; that the county treasurer, his suc- 

cessors in office, deputies, servants, agents, and attorneys, be 
enjoined during the pendency of this suit from advertising for sale 
and from selling said lands or in any manner whatsoever attempt- 
ing to collect the amount claimed to be due for taxes as carried out 
against the premises of this plaintiff in said tax-roll, and that each 
and all of the defendants be enjoined during the pendency of this 
action from in any manner attempting to enforce the collection of 
said taxes or any part thereof, and that upon a final hearing of this 
case said temporary injunction be made pos and that the 
plaintiff have such other and further relief in the premises as the 


court may deem just and proper, together with the costs of this 
suit. 


EDWIN H. ABBOT, 
Attorney for Plaintiff. 
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- STaTE OF WISCONSIN, es 
County of Marathon,, 


T. L. Kennan, being duly sworn, deposes and says that he is one 
of the attorneys for The Wisconsin Central Railroad Company, the 
plaintiff above named; that he has read the foregoing complaint 
and knows the contents thereof; that the allegations of said com- 
plaint are true to his own knowledge, except those matters therein 

stated on information and belief, and as to those matters he 
54 believes it to be true. Deponent furthersaysthat the reason why 
this verification is not made by the said Wisconsin Central 
Railroad Company is that it is a corporation ; that this deponent is 


one of the attorneys for it in this action and is authorized to and · 


does make this verification for and in behalf of said corporation, 
and that the grounds of his knowledge and belief are personal 
knowledge of many of the facts therein stated, statements and re- 
ports made to him by various officers, agents, and employes of said 
corporation and other persons, and inspection of the records of said 
corporation and inspection of the records of said town and county ; 
and affiant further says that none of the general officers of said 
railroad company are at this time in the State of Wisconsin. 
T. L. KENNAN. 


Subscribed and sworn to before me this 8th day of April, A. D. 


1884. 
| [SEAL. ] WM. SHIMWELL, 
Notary Public, Milwaukee Co., Wis. 


(Endorsements:) Filed April 10th, 1884. Charles H. Darlington, 
_ cir. c’t. Filed July 17, 1885. Clarence Kellogg, clerk cir. c't, 
is. 


(Description of land follows.) 
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Exuisit “A” WorcssTER. 


—— 


Description of the land. 


Year of sale. 


* * 


21 


23 


* Northeast quarter (}) of the — quarter (I) of sec. 


81, town. 84 north, of runge 2 west 
* Northwest quarter (}) of the southwea quarter (}) of sec. 


31, town. 34 north, of range 2 west 

* South west — (3) of — quarter (1) of sec. 
31, town. 84 north, of range 2 west 

* Southeast — (3) of the — quarter (1) of sec. 
31, town. 34 north, of range 2 west 

* Southwest quarter 5 of the ne quurter (1) of sec. 
31, town. 35 north, of range 2 west 

* Southwest quarter (}) of the northwea quarter (}) of sec. 
$1, town. 35 north, of range 

* Northwest — 5 of the ae quarter (1) of sec. 
$1, town. 35 north, of range 2 west 

* Fractional lot 17 of sec. 7, — 36 north, of range 1 


*Fractional ict 18 of sec. 7, town. 86 north, of range 1 


east.......... ——— — —) 


Northwest quarter D Jae northeast quarter (}) of sec. 1, 


Southwest quarter — o te orien quarter (}) of sec. 1, 
town. 86 north, of range 8 east. 

Southeast quarter Q) oft of te northeast quarter (}) of sec. 1, 
town. 36 north, — — — 

Northeast at quarter — — Su quarter (1) of sec. 1, 
town. 36 north, o 

Southeast quarter (3) of the — quarter (I) of sec. }, 
town. 36 north, o east 


ran 
Northeast — jot the wo southeast quarter (}) of sec. 
town. 36 north 8 east. 


1 
Northwest quarter ‘i of the southeast quarter (}) of sec. 1, 
town. 86 north, of range 8 enst——— ...--.----.-~.-. 


town. 36 north, § ann 
Southeast quarter ( ‘of She — — (}) of sec. * 
town. 36 north, o — $ east. 


Southwest quarter — y of tt the e quarter (1) of sec. 11, 
town. 86 north, o 

Northeast quarter 1 of the north wet quarter (1) of sec. 11, 
town. 36 north, o 


town. 36 north, of range 8 east —- .---....---.- 
South west quarter (}) of the — quarter @) of sec. 11, 
town. 36 north, of range 8 est. 


Erased in original. 


3 | Amt of tar. 


Exhibit “A” Worcester— Continued. 


THE WISCONSIN CENTRAL RAILROAD CO. VS. 


Description of the land. 


66 94 


66 95 


4 26 


4 27 


— — — — 


4 29 


Northeast quarter (}) of the southwest quarter (J) of sec. 11, 
town. 36 north, of range 3 east 
Northwest quarter (}) of the southwest quarter (}) of sec. 11, 
town. 36 north, of range 8 east... ......---.------------- 
South west quarter (3) of of the southwest quarter (}) of sec. 11, 
town. 36 north, o ge 3 east 
Southeast quarter (9 of The southwest quarter (1) of sec. 11, 
town. 36 north, of range 3 east....-...-...-.-.---------- 
Northwest quarter (}) of the southeast quarter (}) of sec. 11, 
town. 36 north, of range 8 east ..........---- -------- 
Northeast quarter (of the northeast quarter (Y of sec. 5, 
town. 36 north, of range 1 wet 
North west quarter (J) of the northeast quarter (}) of sec. 5, 
town. 36 north, of range 1 west 


| Year of sale. 
| No. of certifi- 
cate. 


Southwest quarter 0 ) of the northeast quarter 0 of sec. 5, 
town. 36 north, o 
Southeast quarter (}) of the northeast quarter (1) of sec. 5, | 


town. 36 north, of range I west — — 
Northeast quarter (}) of — north west quarter (J of sec. 5, 
town. 36 north, of range 1 west .....--.---- 


Southeast quarter (}) of the — est quarter (}) of sec. 5, 
town. 36 north, of range I west 
Northeast quarter (}) of the — quarter (1) of sec. 5, 
town. 36 north, of range 1 west — 
North west quarter (}) of the southeast quarter (}) of sec. 5, 
town. 36 north, of range 1 west 
South west quarter (J) of the southeast quarter (}) of sec. 5, 
town. 36 north, of range 1 west 
Southeast quarter (J of the southeast quarter (J) of sec. 5, 
town. 36 north, of range 1 west 
* Northeast quarter (}) of the northeast quarter (1) of sec. 7, 
town. 36 north, of range 1 west 
Northwest quarter (J) of the — quarter (1) of sec. 7, 
town. 36 north, of range 1 west 
* Northeast quarter (}) of the — quarter (1) of sec. 9, 
town. 36 north, of range 1 west 
Northeast quarter (}) of the northeast quarter (J) of sec. 17, 
town. 36 north, of range 1 west 
Northwest quarter (}) of the — quarter (}) of sec. 17, 
town. 36 north, of range 1 wes 
South west quarter (}) of the — quarter (1) of sec. 17, 
town. 36 north, of range 1 west 
Northeast quarter (Hof the northwest quarter (}) of sec. 17, 
town. 86 north, of range 1 west 
Northwest quarter (}) of the northwest quarter (}) of sec. 17, 
town. 36 north, of range 1 west 
South west quarter (}) of the northwest quarter (}) of sec. 17, 
town. 36 north, of range 1 west. 
Southeast quarter (}) of the northwest quarter (5 of sec. 17, 
town. 36 north, of range 1 west 
Northeast quarter (|) of the southwest quarter (5 of sec. 17, 
town. 36 north, of range 1 west 
North west quarter (}) of the — quarter 05 of sec. 17, 


—1——— — 


town. 36 north, of runge 1 wes 
— 


Am't of tax. 


8 8 8 8 8 8 8 58 8 


2 96 
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Exhibit “A”? Worcester—Continued. 


2 2 | 2 
. 
* Description of the land. 3E 8 
ale 8 2 
1 
= 4 
| 8 Cts. 
„% 30 Southwest quarter (J) of the southwest quarter (J) of sec. 17, | 
town. 36 north, of range 1 west | we | ae | 99 
Northwest quarter Ge the southeast quarter (}) of sec. 25, | 
town. 36 north, 3 — — — — 99 
Southwest quarter (4) of The southeast quarter (J) of sec. 25, | 
town. 36 north, of range 1 west. | ao | oc 99 
* North fractional half (3) of the northwest quarter (J) of sec. | 
1, town. 36 north, of range 2 west -- | -- | 
South west quarter (J) of the northwest quarter (I) of sec. 1, | | 
town. 36 north, of range 2 west „„ | 5G 
“ 31 Southeast quarter (Hof the northwest quarter (5 of sec. 1, 
town. 36 north, ot range 2 weste ....------ 21211800 
Northeast quarter (J) of the southwest quarter (J) of sec. 5, | 
town. 36 north, of range 2 west. ..---. -... -.-.--------.. -- — 1 98 
Northwest quarter (}) of the southwest quarter (}) of sec. 5, | 
town. 36 north, of range 2 west. | oo f[ | 1S 
Southeast quarter (I) of the southwest quarter (}) of sec. ö, | 
town. 36 north, of range 2 weste -- — 29% 
‘“ 32 Northenst quarter (}) of the northeast quarter (1) of sec. 7, | 
town. 86 north, of range 2 west | -- | --; 198 
Northwest quarter (J) o the northeast quarter (J) of sec. 7, | 
town. 36 north, of range 2 west. lee |---| 2 96 
South west quarter ( }) of of the northeast quarter (J) of sec. 7, 
town. 36 north, o ee 22 296 
Southeast quarter (J) of She northeast quarter (}) of sec. 7, 
town. 36 north, of range 2 wett | ead we | 2 96 
“ 383 Northeast quarter (J) of the northwest quarter (J) of sec. 7, | | 
town. 36 north, of range 2 west_.-..-.-.-...-.---.------ | cof oe | 28 
Northwest quarter (J) of the northwest quarter (}) of sec. 7, 
town. 36 north, of range 2 west ale! Sa 
South west quarter (}) of the northwest quarter (J) of sec. 7, 
town. 36 north, of range 2 west — -- 296 
57 Southeast quarter (J) of the northwest quarter (}) of sec. 7, 
town. 36 north, of range 2 west — — 8 96 
„34 Northeast quarter (J) of the northeast quarter (J) of sec. 9, | 
town. 36 north, of range 2 west .--.------ — | -- 296 
Southwest quarter ( } ) of the northeast quarter (}) of 3ec, 9, | | 
town. 36 north, of range 2 wesꝶꝶꝶ . 198 
South west quarter ({) of of the northwest quarter (}) of sec. 9, 
town. 36 north, o —— errs 
Southeast quarter (j of the northwest quarter (}) of sec. 9, | 
town. 36 north, o ge 2 west — 21222800 
35 Northeast quarter ( * of She southwest quarter (}) of sec. 9, | | 
town. 36 north, of range 2 west_....-........-...-------- ee | --| 198 
Northwest quarter (J) of the southwest quarter (}) of sec. 9, | 
town. 36 north, of range 2 weste. 12121 O88 
South west quarter (}) of of the southwest quarter (J) of sec. 9, | 
town. 36 north, o ——— ͤͤ— —— 480 
Southeast quarter (j of ‘the south west quarter (1) of sec. 9, | 
town. 36 north, of range 2 west 2 --, 296 
* 86 Northeast quarter (J) of the southenst quarter (J) of sec. 9, | 
town. 36 north, of range 2 west Lesfoo | BE 


* Northwest quarter (}) of the southeast quarter (}) of sec. 9, 
town. 36 north, of range 2 west- 


* Erased in original. 
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4 
2 
Description of the land. 8 
* 
8 
* 
Southwest quarter (1) of the southeast quarter (J) of sec. 9, 
town. 36 north, of range 2 weste — 
Soutienst quarter (Y of the southeast quarter (J) of sec. 9, 
town. 36 north, of range 2 west -- 
Northeast quarter (Y of the northeast quarter (J) of sec. 11, 
town. 36 north, of range 2 west | — 
‘“ 37 Nortuwest quarter (}) of the northeast quarter (}) of sec. 11, | 
town. 36 north, of range 2 west ..-...---.------ a — 
Southwest quarter (H of the northeast quarter (J) of sec. 11, 
town. 36 north, of range 2 wesꝶꝶ t 9 — oe 
Southenst quarter (Y of the — quarter (I) of sec. 11, | 
town. 36 north, of range 2 west. ............ ..-...-..--- -= 
Southeast quarter (} — — ane quarter (i) of sec. 11, 
town. 36 north, of range 2 wesꝶꝶ | we 
38 Northeast quarter (3) ‘of ay south quarter (J) of sec. 11, 
town. 86 north, of range 2 wess. „ 
Northwest quarter (}) of the — quarter (J) of sec. 11, 
town. 36 north, of range 2 west .. | 
South west quarter (}) of the — quarter (}) of sec. 11, | 
town. 36 north, of range 2 west.. ...-..-..-.---.-------. — 
Southeast quarter (J) of the — quarter (1) of sec. 11, | 
town. 86 north, of range 2 west 
‘ 39 Northeast quarter (Y of the southeast quarter (J) of sec. 11, , 
town. 36 north, of range 2 west. ttz 
Northwest quarter (}) of the — quarter (J) of sec. 11, | 
town. 36 north, of range 2 west...........-.-.-----.-----. | 
Southwest quarter (}) of the — quarter (Y of see. 11, 
tow. 1. 36 north, of range 2 wet — -- 
Southeast t quarter (}) of the southeast quarter (3) of sec. 11, | 
town. 36 north, of range 2 west 1 
* Northeast quarter (1), of the southwest quarter (}) of sec. | 
13, town. 36 north, of range 2 west 
Northwest quarter (3 of the southwest quarter (J) of sec. | 
13, town. 86 north, of range 2 west 
4 40 Southwest quarter (1) of the southwest quarter (J) of sec. 13, 
town. 36 north, of range 2 west 
Southeast quarter (}) of the southwest quarter (1) of sec. 13, 
town. 36 norch, of range 2 wet. Lk * 
Northeast quarter (J) of the southeast quarter Wot of sec. 18, | 
town. 36 north, rane 66— — 7 2 


— —»— 2 — —„»-— —TL—⁶&lU6Hů e204 


„ 41 Southwest quarter ( * of She southeast quarter (}) of sec. 13, 
town. 36 north, of range 2 west | on 
Southeast quarter (}) of the aan quarter (J) of sec. 13, 
town. 36 north, of range 2 w | 
58 Northeast quarter ( 1) of of the — quarter ( of sec. 15, 
town. 36 north, o 
North west quarter ( }) of the — quarter (1) of sec. 15, | 
town. 36 north, of range 2 west | 
4% 42 Southwest quarter (}) of the — quarter (5 of sec. 15, 9 
town. 36 north, of range 2 west 


Erased in anton, 
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8 Cts. f 


198 ij 


* 

1 

tod 
1 r 


9 


N 


PRICE COUNTY ET AL. 


Exhibit “A” Worcester—Continued. 


B 


| 


v Description of the land. 


Year of sale. 
o. of certifi- 
cate. 
Am't of tax 


Ca. 

Northeast quarter (J) of the ae quarter (}) of sec. 15, 

town. 36 north, of range 2 west........-.....-...-..---- sole | 3 @ 

Northwest quarter (}) of the — west quarter (J) of sec. 15, 

: town. 36 north, uf runge 2 wet 198 

4 43 Southwest quarter ( — the north west quarter (J) of sec. 15, 

l town. 36 north, of range 2 west — — 198 

| Suuthenst quarter (}) of the — quarter (}) of sec. 15, 

: town. 36 north, of range 2 wee — 1 98 

Northeast quarter (}) of the — quarter (I) of sec. 15, 

town. 36 north, of range 2 west lenteolt 

Northwest qnarter (4) of the south west quarter (}) of sec. 15, 

| town. 36 north, of range 2 west -..-.-.----.. leoleso | 3 
4 ‘ 44 Southwest quarter () of the south west quarter (}) of sec. 15, 

town. 36 north, of range 2 west 198 

Southeast quarter (Y of the southwest quarter (J) of sec. 15, 

town. 36 north, of range 2 wett sole | 33 

Northeast quarter (}) of the southeast quarter (}) of sec. 15, 

town. 36 north, of range 2 west. „ as) Se 
North west quarter (}) of the —— quarter rity of sec. 15 

town. 36 north, of range 2 west miewt tae 
South west quarter ( — of the — quarter (}) of sec. 15, 

town. 36 north, of range 2 west — -- | -- | 18 

1 98 

4 93 

4 93 

8 95 

1 98 

8 95 

4 98 

8 88 

99 

99 

40 

40 

40 


ae 
om 
-~ 
* 
wt 


Southeast quarter ( 09 of — southeust quarter (J) of sec. 15, 
town. 36 nort range 2 west — oo | ao | 
Northeast quarter (}) of the northeast quarter (5 of sec. 17, | 
town. 36 north, of range 2 wett — 
Northwest — * of the northeast quarter (1) of sec. 17, 
town. 36 north, of range 2 wett oo | on 
4 46 * — Pit, of the northeast quarter (}) of sec. 17, | 
town north, o — a oo | 
Southeast quarter (1) of the northeast quarter (}) of sec. 17, | 
town north, of range 2 west -- ow | 
ae quarter (}) of the — quarter (Y of sec. 17, | 
town north, of range 2 west oo | we | 
Northwest = (}) of the — quarter (J) of sec. te 
town. 36 north, of range 2 west — 
47 ae — 1 of the — quarter 17 of sec. 17, 
town north, of range 2 westen — 
Fractional lot 4 of sec. 7, — 37 north, of range 1 east. me 
Fractional lot 2 of sec. 17, town. 37 north, of range 1 east. 
Northeast quarter (}) of the northwest quarter (Y of sec. 1, 
town. 37 north, of range 3 enst.........--...---.---..--. -- oe 
“ 48 Southwest quarter (}) of the northwest quarter (J) of sec. 1, | 
town north, of range & ent .----.---. -- | -- 
— quarter 8 ) of the southeast quarter (}) of sec. 1, 
town. 37 no of range 3 enst. ..... 222————7r—· C ͥ cece} << | << 
1 — (Hof the northwest quarter (J) cf sec. ' 
tuwn north, of range 3 eu oo 
* Northeast — (}) of the north west quarter () of see. : 
town. 37 north, of range 3 east cece} ao | eg | 
* Northwest quarter (J of the northwest quarter (v) of sec. | | ' 
town no of range 3 east 1212 
Soutbenst quarter (1) of the southeast quarter (}) of sec. 11, 
town. 87 north, of range 3 east. 40 


* Erased in original. t Not on tax-roll. 
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Description of the land. 


ear of sale. 


wy 
a 


59 


66 


66 


Southeast quarter (}) of the southeast quarter (}) of sec. 13, 
town. 37 north, of range 3 ent- 
Northeast quarter (}) of the — quarter (1) of sec. 23, 
town. 37 north, of range 8 east 
49 Southeast quarter (q) of the — quarter r ( }) of sec. 23, 
town. 37 north, of range 3 ens 
Northwest quarter (}) of the northeast quarter (}) of sec. 25, 
town. 37 north, of range 3 ent 
Northeast quarter (}) of the northeast quarter (}) of sec. 25, 
town. 37 north, of range 8 east 
*Fractional lot L of sec. 7, town. 37 north, of range 1 west 
Fractional lot 2 of sec. 7, town. 37 north, of range I west 
*Fractional lot 3 of sec. 7, town. 37 north, of range 1 west 
Fractional lot 1 of sec. 15, town. 37 north, of range 1 west. 
50 Fractional lot 5 of sec. 15, town. 37 north, of range 1 west 
Northeast quarter (3) of — northeast quarter (J) of sec. 19, 
town. 37 north, of range I west 
*Northwest quarter (}) of the — quarter (I) of sec. 19, 
town. 37 north, of range 1 w 
South west quarter (}) of the — quarter (1) of sec. 19, 
town. 37 north, of range I wet 
Southeast quarter (1) of the northeast quarter (}) of sec. 19, 
town. 37 north, of range I wett 
51 Northeast quarter (}) of the southwest quarter (}) of sec. 19, 
town. 37 north, of range 1 weed 
Northwest quarter (}) of the south west quarter (}) of sec. 19, 
town. 37 north, of range I west 
South west quarter 11 of the south west quarter (J) of sec. 19, 
town. 37 north, of range 1 west 
Southeast quarter (}) of the southwest quarter (}) of sec. 19, 
town. 37 north, of range 1 west.._.......-..... — 
52 Northeast quarter — uf the southeust quarter (5. of sec. 19, 
town. 37 north, o — . sscecnencons 
Northwest quarter (1) of tl the southeast quarter (}) of sec. 19, 
town. 37 north, of range 1 west 
South west quarter ( }) of the southeast quarter (}) of sec. 19, 
town. 37 north, of range I wett .--.-.-. 
Southeast quarter (}) of the — quarter (}) of sec. 19, 
town. 37 north, of range I wee 
53 Northeast quarter ( 1 of the northeast quarter (}) of sec. 21, 
town. 37 north, of range 1 west: 
Northwest quarter (}) of the — quarter (}) of sec. 21, 
town. 37 north, of range 1 west 
South west quarter (J) of the northeast quarter ( of sec. 21, 
town. 37 north, of range 1 west 
Southeast quarter (Hof the northeast quarter (J) of sec. 21, 
town. 37 north, of range 1 west 
54 Southeast quarter (}) of the northwest quarter (J) of sec. 21, 
town. 37 north, of range 1 west 
Northeast — (3 of the south west quurter (4) of sec. 21, 
town. 37 north, of range I west .... 
Northwest quarter (J) of the south west quarter (}) of sec. 21, 
town. 37 north, of range I west 


* Erased in original. 
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town. 37 north, of range 1 west 


„ Description of the land. 8 8 9 2 
2 2 
Southwest quarter — — of — ae quarter (}) of sec. 21, ess 
„5 eens! || a 
Mero tare jetty aon rer i) ote, ||| 
© Mien. Ot re 
a ee ey | | ae 
Hie — 4 ? — a, — — on | — 198 
eee dB 
Northwest quarter ( yor the northeast quarter (}) of sec. , | 
22 — 1 rr 
. aes” | 
ee 25 . rer quar (ote 3 — 11e 
. quate () of he 2 — ae Mie EE 
nt nes Oe 
deg . OO 
S r ae 
Northwest quarter (J of the southeast quarter (1) of sec. 29, 
town. 37 north, of range 1 west [296 
ents BG 
96l—Q— — . ane 
. —————— Oe ae 
3 ot — —— —˙— i ie BP 
„ .. 
5 ot te — cin i SP 
a he — le ie 
a off — Se HR 
southwest quartet (of 1 remanent 980322: le EE 
0 earns bt 
Northeast quarter (+) of ~~ — (+) of sec. 31, 4 
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Description of the land. 


— — 


Year of sale. 


No. of certifi- 
cate. 


66 62 


61 


44 64 


— 


N — — . (}) of of — — — t) of sec. 31, 
seta er eee (i) fH, 
ee | 
— 

— — (tthe —— 
3 the southwest nt CA 
„97%“ —— 
Fractional lot 6 of sec. 3, town. 37 north, of range 2 west 
ee 
— quarter ( — the —— quarter (1) of sec. 5, 

—— Do eno — — 
1 — 
— —ę— 
— — — 

ß„é‚̃ — — 
— quarter ( ) of the northeast quarter (}) of sec. 7, 

eee ewe 
Southwest quarter (}) of the northeast quarter (}) of sec. 7, 

god ht melt 
oS eee 
Northwest quarter (}) of the northwest quarter (}) of sec. 7, 
southern uaa (i) oo 


Northeast quarter (+) . —— a quarter (J) of sec. . 
town. 37 north, o —— — — 

Northeast quarter (}) © the — quarter (ij) of 800. 1 
town. 87 north, o Der 2 west 

Northwest quarter (} F the — quarter (1 of sec. 7. 
town. 87 north, of range 2 west 


* South west quarter an 0 — northwest 1 (Y of sec. 17, 
town. 87 north, of range 2 wes 


Erased in original. 
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S 


| 


* Description of the land. 


Year of sale. 
| No. of certifi- 


cate. 


Am’t of tax. 


11. 67 


40 69 


62 
“ 70 


10 71 


“ 72 


Fractional lot 3 of sec. 17, town. 37 north, of range 2 west. 


Fractional lot 7 cf sec. 17, town. 37 north, of range 2 west 


Southeast quarter (}) of the northeast quarter (3) of sec. 19, 
town. 37 north, of range 2 west 

* Northeast quarter (}) of the — quarter (}) of sec. 19, 
town. 37 north, “4 range 2 wet 


South west quarter * of the — quarter (1) of sec. 19, 
town. 37 north, of range 2 west 

Frectional lot 1 of sec. 19, town. 37 north, of range 2 west. 

Fractional lot 2 of sec. 19, town. 37 north, of range 2 west 

Fractional lot 5 of sec. 19, town. 37 north, of range 2 west 

* Northeast quarter * of the northwest quarter (J) of sec. 21, 
town. 87 north, of range 2 wegt 


South west quarter (Y of the northwest quarter (}) of sec. 21, 
town. 37 north, of range 2 west ....-....-..-....-..- 
Southeast quarter (Y of the northwest quarter (}) of sec. 21, 
town. 37 north, of range 2 west —— 
Northeast quarter 1 of the —— quarter (1) of sec. 28, 
town. 37 north, of range 2 west 
Northwest quarter }) of the northeast quarter (}) of sec. 28, 
town. 87 north, of range 2 west 
South west quarter (3) of of the northeast quarter (}) of sec. 23, 
town. 37 north, o ge 2 west 
Southeast quarter (4) of “the northeast quarter (}) of sec. 28, 
town. 37 north, of range 2 west. 
Northeast quarter (}) of of the southeast quarter (}) of sec. 23, 
town. 37 north, o ae 
Northwest quarter 1x of th — ae quarter (}) of sec. 23, 
town. 37 north, 


* Southeast quarter (}) of the — quarter (I) of sec. 25, 
town. 37 north, of range 2 west. 

North west quarter U of Fhe north west quarter (I) of sec. 25, 
town. 87 north, MO 3 WE8b.n. 200 coon — 

Northeast quarter (¥) of the, — quarter (}) of sec. 25, 
town. 37 north, of range 2 west 

South west quarter ( 3 of the southeast quarter (}) of sec. 25, 
town. 37 north, o 


South west quarter ( 1) of o the soutien quarter (}) of sec. 29, 


town. 87 north, of range 2 west 


Southeast quarter (}) of — 1 quarter r (4) of sec. 29, 
town. 87 north, of ran est 

North west quarter 51 oO te — quarter (1) of sec. 33, 
town. 37 north, 


range 2 west 
© Erased in original. 
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Description of the land. 


O. of certifi- 


66 73 


6é 75 


66 77 


66 78 


Southeast quarter (¥) of the southeast quarter (}) of sec. 88, 
town. 87 north, of range 2 west- 

Southeast quarter (}) of the northeast quarter (J) of sec. * 
town. 87 north, of range 2 west 

Northeast quarter (}) of the south west quarter (+) of sec. 25, 
town. 37 north, of range 2 west. 

Northwest quarter ( }) of of the — quarter (}) of sec. 35, 
town. 37 north, o Oe 


* Southeast quarter (+) of the — quarter (5 of sec. 25, 
tows. 37 north, of range 2 west 


Northeast quarter (} — the southeast quarter (}) of sec. 35, 
town. 37 north, o 2 west. 


Northwest quarter * of the southeas; quarter (}) of sec. 35, 
town. 37 north, o ee 

South west quarter (3) of th the northeast quarter (}) of sec. 35, 
town. 37 north, of range 2 west- on 

Northwest quarter (1) of the southeast quarter (3) of sec. 8, 
town. 38 north, of range I ent 

* Northeast quarter (}) of the southwest quarter (}) of sec. 3, 
town. 88 north, of range 1 eat! 


* Southeast quarter — o — south west quarter (3) of sec. 3, 
town. 38 north, o —ͤ A ¹˙ ˙öwr 
* Northwest quarter (3) oft the south west quarter (}) of sec. 3, 
town. 38 north, of range I eat 


Northeast quarter (}) of — — quarter (1) of sec. 31, 
town. 38 north, of ran 

Northwest quarter — 0 te norte quarter (}) of sec. 31, 
town. 38 north, 

South west st quarter 95 of th the — quarter (1) of sec. 31, 
town. 38 north, of range 1 east 

Southeast quarter (}) of — — quarter (1) ol sec. 81, 
town. 38 north, of range 

South west quarter — of tl te soutien quarter (}) of sec. 31, 
town. 38 north, o 

Southeast quarter (3) of + — quarter 5 of sec. 81, 
town. 38 north, of range 1 east. 

Northeast quarter (Y of the northeast quarter (1) of sec. 11, 
town. 38 north, of range 8 east 


North west st quarter Gof of the north west quarter (}) of sec. 11, 
town. — 1 —— ̃ — esoncese 

South — — (ler of th — quarter (3) of sec. 11, 
town. 38 north, o 

Southeast t quarter (} 2 1) of. the northwest — (J) of sec. 11, 
town. 38 north, of range 8 eat 


Southwest st quarter — of th the southwest quarter (}) of sec. 11, 
town. 38 north, of range 8 eat 
Southeast quarter (4) of the — quarter (1) of sec. 11, 


town. 88 north, of range 3 east 
Erased in original. 
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Deseription of the land. 


Year of sale. 


No. of certii- 
cate. 


| 


Am't of tax. 


04 


79 


81 


Northwest quarter — of — — quarter (1) of sec. 11, 
town. 88 north, 

South west quarter (3) of th the — quarter (1) of sec. 11, 
town. 38 north, of range 8 eat 

Southeast quarter (}) of the southeast quarter () ) of sec. i, 
town. 38 north, of range 8 east 


North west quarter (3) 2 The — quarter (1) of sec. 18, 
town. 38 north, of range 3 east 

South west quarter (J) of the northeast quarter (}) of sec. 18, 
town. 38 north, of range 8 east 

Southeast quarter (4) of the northeast quarter (}) of sec. 13, 


town. 88 north, of range 8 eas 


Northeast quarter ( }) of of — north west quarter (3) of sec. 18, 
town. 38 north, o 


@ee@@eeeaeee@ e@ae@eeeeee@e@@ +229 


B ccccccecoce cocece cocecece 
Northwest quarter (}) 0 — 3 quarter (1) of sec. 13, 


town. 38 north, of — — — 
* South west quarter }) — 


Southeast quarter (} — — — quarter (1) of sec. 18, 
town. 38 north, o 


— quarter 170 of sec. 13, 
town. 38 north, of range 8 ea 


Northeast quarter Lt rot the. south quarter (}) of sec. 13, 
town. 38 north, 

Northwest quarter 1 oft the — quarter (1) of sec. 13, 
town. 38 north, of range 3 east 

South west quarter I of th — south west quurter (1) of sec. 13, 
town. 38 north, of range 3 east -..-. ...--...-..---..- 

Southeast quarter (}) of the — quarter (}) of sec. 13, 
town. 38 north, of range 3 eas 


Northeast quarter (I) of the — quarter (1) of sec. 13, 
town. 38 north, of range 3 eat 


North we - t quarter ( 7 of the southeast quarter (J) of sec. 18, 1 
0 


town. 38 north, of rane 3 east 
South west quarter (}) of the southeast quarter (}) of sec. 18, 
town. 38 north, o 
Southeast quarter (}) of the southeast quarter (}) of sec. 13, 


town. 38 north, of range 3 east -..........--. .-..---.--.- 


Northeast quarter (Y of the northeast quarter (J) of sec. 23, 


range 8 east -......-.---.-.-.--..- .-- 


town. 38 north, of range 8 east _..........---..-..------) -- 


Northwest quarter (}) of — eee quarter (}) of sec. 23, 
town. 88 north, of range 

Southwest quarter (3) of t ie — quarter (1) of sec. 28, 
town. 38 north, o 

Southeast quarter (3) of the northeast quarter (J) of sec. 23, 
town. 38 north, of range 3 eust 


town. 88 north, o 
North west quarter ata of the south wes quarter (}) of sec. 28, 
town. 38 north, o 
0 — in original. 


7—343 


—— cc-ccececcccce! oo 
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Exhibit “A” Worcester—Continued. 


Description of the land. 


87 


Southwest quarter if of the 2 0 0 of sec. 28, 
town. 88 north, o 


N ortheast quarter 925 of the 5 quarter (1) of sec. 23, 
town no 0 

— quarter — of he cout — quarter (}) of sec. 23, 
town north, o 

Southwest quarter Got of yot the southeast quarter (}) of sec. 23, 
town. 38 north, 
Southeast quarter ( i) of 
town north, o 
Fractional lot 1 of sec. 150 town. 38 north, of ran 
N — — (4) o of ix northeast quarter }) of sec. 7, | | 
town north, o ——— coccccace 

— — Q) of the northeast quarter (}) of sec. 7, : 
town no of range I west 

— quarter (4) o of — northeast quarter (}) of sec. 7, 
town no 0 v — 

Southeast quarter ( i) of the northeast quarter (}) of sec. 7, | 
town north, of range I west 

— = (}) of — southeast quarter (5 of sec. 7, | 
town north, of range I west........................- 

Southeast — 9 of — southeast quarter (}) of sec. 7, | 
town. 38 north, of range 1 west 

— quarter (1) of — northeast quarter (9 of sec. 9, 
town. 38 north, of ran —— ———— 

Fractional lot 8 of sec. 9, town. 88 north, of range 1 west .... 

— — H of ‘the northwest quarter (I) of sec. 17, | 
town nort west 

North west quarter ( oft he north west quarter (}) of sec. 17, 


e — quarter (1) of sec. 23, 


99806 —— — 


ö | Year of sale. 


town. 38 north, uf range 
Southwest quarter (}) of the northwest quarter (I) of. sec. 17, 7, 
88 north, of range 1 west 


town. 
Fractional lot 1 of sec. 


Fractional lot 2 of sec. 
Fractional lot 3 of sec. 
Fractional lot 4 of sec. 
Fractional lot 5 of sec. 
Fractional lot 6 of sec. 
Fractional lot 8 of sec. 
Fractional lot 7 of sec. 
Southeast quarter (}) of the southwest quarter (}) of sec. * 

town. 38 north, of range 
South west quarter — uf “the — quarter (}) of sec. 1, 


town. 38 north, o 
66 91 
town. 88 north, 


ee 


17, town. 38 north, of range 1 west. 
17, town. 38 north, of range 1 west. 
17, town, 38 north, of range 1 west . 
17, town. 38 north, of range 1 west. 
17, town. 38 north, of range 1 west. 
17, town. 38 north, of range 1 west. 
17, town. 38 north, of range 1 west. 
16, town. 38 north, of range 1 west. 


— 


— — llaliliatiitainetieteitainie oni 


Southeast quarter (}) of 2. northeat quarter (}) of sec. 1, 
0 


Southwest st quarter — of — wee quarter (1) of sec. 1, 


town. 38 north, o 


65 Southeast quarter (2) of The — quarter (1) of sec. 1, 


town. 


town. 38 north, 


88 north, of range 
Northeast quarter (3) of the south west quarter (4) of sec. 1, 
of range 2 west 


-| 

2 west @2eoee@oe 22 @@@ os 4 22 
ö 
i 


* Erased in original. 


oe — 


| Am't of tax. 


7 
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Description of the land. 


Northwest quarter (}) of the southwest quarter (}) of sec. 1, 
town. 88 north, of range 2 west — 
South west —— reer (}) of of abe southwest quarter (1) of sec. 1, 

town. 38 north, ge 2 west 
Southeast quarter (}) of — quarter (1) of sec. 1, a 
town. 88 north, of range 2 west on 
Northeast quarter 951 of the southeast quarter a) of sec. 1, 
town. 88 north, o 2 west 
Northwest quarter (3) < of the southeast quarter (}) of sec. 1, 
town. 88 north, of range 2 west 
South west quarter Ge of the — quarter (1) of sec. 1, 
town. 88 north, of range 2 wes 


South west quarter ( 100 Habe e quarter (I) of sec. 5, 
town. 88 north, of range 2 wes 

Southeast quarter (Jof the northeait quarter (H of sec. 5, 
town. 88 north, of range 2 w 

Fractional lot 1 of see. 5, town. "38 north, of range 2 west. 

Fractional lot 2 of sec. 5, town. 38 north, of range 2 west 

Fractional lot 8 of sec. 5, town. 38 north, of range 2 west. 

Fractional lot 4 uf sec. 5, town. 38 north, of range 2 west 

Fractional lot 5 of sec. 5, town. 38 north, of range 2 west... 

Northeast quarter (¥) of of the southeast quarter J) of sec. 5, 
town. 88 north, o 2 west 

North west quarter () of the —— quarter (3) of sec. 5, 
town. 88 north, of range 2 west 

Northeast quarter (3) of ) of The — quarter (1) of sec. 7, 
town. 38 north, o 2 west 

Northwest quarter Y of the northwest quarter 17 of sec. 7, 
town. 88 north, o — 2 west 

South west quarter 
town. 38 north, o 

Southeast quarter () of of *. — west quarter (1) of sec. 7, 
town. 88 north, o ge 2 west 

Northeast quarter (4) of of the northeast quarter 19 of sev. 7, 
town. 38 north, range 2 west. 

Northwest quarter ea — northeast quarter (}) 
town. 88 north, —— 

South west st quarter $3 of he northeat quarter () of sec. 7, 
town. 88 north, o 

Southeast quarter 0 
town. 38 north, o 

Northeast quarter ( 
town. 38 north, of ran 

North west quarter ( ye of the south west quarter (}) of sec. 
town. 38 north, of range 2 west 

South west quarter ( eo — 22 — quarter (3) of sec. 7, 
town. 38 north, o 

Southeast quarter * 
town. 88 north, o 

Northeast quarter 8 
town. 38 

Northwest — ad) Jot eee quarter (1) of sec. 7, 


7 | Am't of tax. 


town. 88 north, of range 2 west ..-.-. - 


8 8 mementos 89 
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— ce 


é 2 
15 | 3 
Deseripti d 3 $s] % 
ption of the land. 5 35 8 
8 — 
13 8 
* < 
8 Cts. 
i 4 99 — — (3) of —— southeast quarter (1) of sec. 7, 2 
| town north, of range 2 west 4m ss — 
| Southeast — 8 ) of — southeast quarter (1) of sec. 7, 8 
* town. 38 north, of range 2 west * 
U “enone quarter 9 ) of — quarter (I) of sec. 9, . * 
town north, of range 2 west “sc «co 
66 South west at quarter — of — —2 quarter (1) of sec. 9, 20 
town. 38 north, of range 2 west .........-.-.------ os so 
| 4 100 Southeast — 05 of the northwait 4 quarter (}) of sec. * 2 00 
‘a town north, of range 2 west “sc «so 
im — quarter (Hof — — quarter (4) of sec. 9, 10 
14 town north, o 866 ———— —ͤ—kj — — 
| ne quarter (}) —— 1 quarter (4) of sec. 9, ‘oe 
town north, of runge 2 west oe oo 
Northeas: quarter ( 5 of the — quarter (1) of sec ll, - 
. town. north, of range 2 we — — 
| | Northwest quarter ( — of the — quarter (}) of sec. 11, 
aie town. 88 north, of range 2 west ss oo 99 
ah “101 —— ae (4) of the northeast quarter (}) of sec. 11, 2 
1 town. 38 north, of ran b.wcens —— cons — — 
Southeast quarter ( 1) of | of — e — quarter (1) of sec. 11, 8 
town. 38 north. o 2 west os oo 
* Northeast eer (1) of the — quarter (1) of sec. 11, - 
town. 38 north, of range 2 west os os 
| oe quarter ( (Hof of the northwest quarter (}) of sec. 11, 2 
town north, of range 2 wesũſe he. = * 
| Southeast quarter (3) of ot the wort abe. quarter (1) of sec. 11, - 
E town. 88 north, of range 2 west os «- 
“102 N — quarter (2) of the — quarter (}) of sec. 11, 
| town north, of range 233 —„—— os «os 99 
| — — 1 of the south west quarter (1) of sec. 11, 
town nort 2 w 1 99 
9 — — (¥) of the — west quarter (1) of sec. ii, 
town north, of ran west 8 99 
ee quarter (} (J) of the — quarter (1) of eo. 11, 
town. 38 north, of range 2 wet * 99 
“108 N — — ( (4) of of — quarter (1) of sec. 11, 
town nort ——— —— 8. * 99 
| Northwest et quarter @ of the southeas quarter (}) of sec. 11, 
| town. 88 ee 1 99 
| — ag. (¥) of the — quarter (3) of sec. 11, 
| town north, of range 2 west ae 99 
Southeast quarter (1) of the — quarter (1) of sec. 11, 
town north, of range 2 west ................ 1 99 
104 — quarter =~ of the — quarter (}) of sec. 18, 
; town north, of range 2 west 5 „ a | 
| N — = (4) of of The — quarter () of sec. 13, 
| town north, o K a» „ 0 
Northeast quarter (3) of the es uarter (1) of sec. 18, 
| town. 38 north, of range 2 west . 1 98 
: —— quarter ( ) of the northwest quarter (i) of sec. 18, fa Reins 
town north, of range 2 west oo wl 13 
„% 105 Southeast quarter (}) of the north wer quarter (}) of sec. 13, 
town. 38 north, of range 2 west — 2 „10 


4 r ae 
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Exhibit “A” Worcester—Continued. 


Description of the land. 


Year of sale. 


0. of certi 1 
cate. 


66 106 


rT} 107 


67 
Q 4 108 


1 so + 


: 4 109 


6110 


111 


— ——— — 
v beg quart (So the fe l 1. 
— — — ß B 
— 92 range a eee 
— —— — — 

8 eat quarter (}) of —— eC 
— quarter (4 —— —— 
— —— — eat 
, —— 
—— yf the — at 
— — — NC 
ae — othe — 
— — — 
Northwest quarter (4) oft he southeast quarter (4) of sec. 16, 

* the soutien quarter ere 18 
ö ˙ — 
— ott — se 
Northwest quarter (}) of the northeast quarter (1) of sec. 17, 

S abe is quar * tg mothe e her aer 17, 
Southeast quarter (4) of the northeast quarter (5 ‘of sec. 17, 


town. 38 north, of range 2 west 
Northeast quarter (+) of the northwest quarter (1) of sec. 17, 
town. 88 north, of range 2 west | 
North west quarter ( — the north west quarter () of sec. 17, 
town. 88 north, of range 2 west — 
Southwest quarter ( * — the northwest quarter (5 of sec. 17, 
town. 38 north, o 1 —— 
Southenst quarter ( i) "of the om quarter (}) of sec. 17, 
town. 38 north, of range 2 west 
Northeast quarter 11 of the — quarter (1) of sec. 17, 
town. 38 north, of range 2 west -..... ... ....------| 


Northwest quarter (}) of the — quarter (1) of sec. 17, 


town. 38 north, of range 2 weꝶtt 
South west quarter (4) 0 — — quarter (1) of sec. 17, * 
of range 2 weg 


* Erased in original. 


town. 38 north, 
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oe | 
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Description of the land. 


—— ——— — ö V— — — - ̃ ͤ—— ũͥ — — — A 


112 


113 


“114 


“115 


Southeast quarter (1) of the southwest quarter (J) of sec. 17, 


town. 88 north, of range 2 west —— 


Southwest quarter 4 of te 99 — quarter (1) of sec. -17, 
town. 88 north, o 

* Northeast quarter (Y of the — quarter (J) of sec. 19, 
town. 38 north, of range 2 wett ......-.--.- 

Northwest quarter (Hof the northeast quarter (1) of sec. 19, 


town. 38 north, of range 2 we je 


Southwest quarter (Y of the northeast quarter () of sec. 19, 


town. 88 nortli, of — rr 
th 


* Southeast quarter () o 
town. 38 north, of run 

* Northeast quarter — 0 the — quarter (J) of see. 19, 
town. 38 north, o 

Northwest quarter (or the north west quarter (1) of sec. 19, 


— — quarter (I) of sec. 19, 


town. 88 north, of range 2 week 
* South west quarter (}) of the northwest quarter (J of sec. 19, 


town. 88 north, of range 2 wegjt 


— EELS TED ALLA 


c 


* Southeast quarter (1) oft of the northwest quarter (1) of sec. 19, 
... — ccncennees wa90 coence : 

* Northeast quarter (}) of the south west quarter (}) of sec. 19, 
town. 88 north, of range 2 west | 


town. 88 north, o 


Northwest quarter (J of the south west quarter ( }) of sec. 19, 


town. 38 north, of range 2 west | 
* South west quarter (H of the south west quarter (I) of sec. 19, 
town. 38 north, of range 2 wet 
* Southeast quarter (J) of the southwest quarter (}) of sec. 19, 


town. 38 north, of range 2 west 


Northeast quarter ( * of — southeast quarter (1) of sec. 10, 
— — es As PIS LE 


town. 38 north, o 
Northwest quarter (+) of the southeast quarter (}) of sec. 19, 


town. 38 north, of range 2 wee 
South west quarter (J) of the — quarter (1) of sec. 19, 
town. 88 north, of range 2 wee! 


Southeast quarter (}) of — southeast quarter (}) of sec. 19, 


town. 38 north, of range 2 wet 2.22222... 28. 


South west quarter — of the northeast quarter (J) of sec. 21, 
town. 38 north, o 

Southeast quarter (4) of “the — quarter (1) of sec. 21, 
town. 38 north, of range 2 west. 


South west quarter ( }) of the northwest quarter (}) of sec. 21, | 
0 


town. 38 north, of range 2 west 


Southeast quarter (Hot the northwest quarter (J) of sec. 21, 
town. 38 north, of range 2 west. 


Year of eale. 


2 


Northeast quarter — of the — quarter (}) of sec. 21, | 


town. 38 north, o 8 


Northwest quarter (3) ‘af — — quarter (Jof sec. 21, | N 


town. 38 north, of range 2 west 


South west quarter 11 of the — quarter (1) of sec. 21, | 8 
0 — — 


town. 38 north, 
* Erased in — t Not ass ed. 


No. of certiti- 
cate. 


— — 


1 98 
1 98 
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— 


“117 


“418 


4 120 


121 


2 
' 6 Ss 
‘3. 
Description of the land. 8 5 8 
-¥ | 3 8 
’ | * 2 
— 9 of —— quarter (1) of sec. 21, 
town north, of range 2 west n— -- -- 
N — quarter (¥) of of — my quarter (}) of sec. 21, 
town north, of range 2 west oa | oo 
— — quarter — jo the — quarter (1) of sec. ai, | | 
town north WEEE. coccuscccecs -- — 
“ 116 — quarter (¥) of of "the southeast quarter (4) of sec. 21, | 
town north, o 9288 —§——— — — 
Southeast quarter (}) of the southeast quarter (J) of sec. 21, | 
town no of ran WO... coccce cocanscccecesesses! on — 
Northwest quarter (J) of the — quarter (I) of sec. 23, 
town. 38 north, of range 2 west | ee 


Southeast quarter (Y of the — quarter (1) of sec. 23, 
town. 38 north, of range 2 west 
Fractional lot 1 of sec. 25, town. 38 north, of range 2 west. 
Northeast quarter (1) of e — quarter (Y of sec. 27, | ! 
town. 38 north, o 


Northwest quarter ( ) of t the — quarter (I) of sec. 27, 


town. 38 north, of range 2 west | oo | oo | 


South west quarter (}) of the northwest quarter (1) of sec. 27, | 


town. 38 north, of range 2 week — | 


Southeast quarter (J) of the northwest quarter (}) of sec. 27, 
town. 88 north, of range 2 west | ws } 
Northeast quarter (}) of the — quarter (1) of sec. 2775 ũ ́ 


town. 38 north, of range 2 west 2 


Northwest quarter ( 7 of the — west quarter (}) of sec. 27, | 
town. 88 north, of range 2 west | os | os 
South west quarter — the southwest quarter (1) of sec. 27, 
town. 38 north, o 


Southenet quarter (}) ofthe een quarter () feet 37, 
25. 
2 —— / | 
— — — (al 
Southeast quarter ( For “the southeast quarter (}) of sec. 27, 

. 
Northwest be alle norieat —— me He 
ee eet —H— Oe 
Southeast quartet (1) of tn northeast quarter (}) of oc. 38, | ~~ 
Marthenss quater — quarter (i)<fece. SB} | 
Northwest quar ()) ofthe northwest lr % 
Southwest quarter (}) ofthe — saeco. OE 


* Erased in original. 


2 west ea | ee | 


| Am't of tax. | 
| 


: 
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Description of the land. 


69 
ͤ 122 


63 123 


‘6 124 


125 


10 126 


127 


Southeast — ( — 1) of — — quarter (1) of sec. 29, 
town. 38 north, o 


THE WISCONSIN CENTRAL RAILROAD CO. Vs. 


eee. ee 8 


Year of sale. 


Northeast quarter (4) of ty southwest quarter (}) of sec. 29, 
town. 88 north, of range 2 wes 

Northwest quarter ( — of — Sandee quarter (J) of sec. 29, 
town. 88 north, o 

South west quarter (¥) of th — ae quarter (1) of sec. 29, 
town. 38 north, of range 2 

Southeast quarter (+) of the — quarter (1) of sec. 29, | 


town. 38 north, of range 2 west 
Northeast quarter (Y of the southeast quarter (}) of sec. 29, 
town. 38 north, of range 2 west- 
Northwest quarter (3) of the southeast quarter (}) of sec. 20, 


town. 38 north, of range 2 west 
es a quarter — of — — quarter (1) of sec. 29, 
town. 38 north, of range 2 wee 


Northeast quarter (1) of * — quarter (1) of sec. 31, 
town. 38 north, of range 2 west 
North west quarter (+) of the northenst quarter (1) of sec. 31, 
town. 88 north, of range 2 west * 
South west quarter (Y) of the northeast quarter (4) of sec. 81, 
town. 38 north, of range 2 west 
Southeast quarter (4) of the — quarter (1) of sec. 81, 
town. 88 north, of range 2 wes 
Northeast quarter (}) of the — quarter (3) of sec. 31, 


town. 38 north, of range 2 west 
North west st quarter (3) of of Abe north west quarter (1) of sec. 31, 
town. 38 north, o 1 —— — 


Southwest quarter — of the — quarter (1) of sec. 81, 
town. 38 north, o 

Southeast quarter ( — 1) of the north quarter (}) of sec. 81, 
town. 88 north, o 


Northeast quarter ee of ty south wea quarter (}) of sec. 31, 
town. 38 north, 


Southwest quarter ( * R. — — (i) of of sec. 81, 
town. 38 north, o ge 2 wet 

Southeast quarter (3 
town. 38 north, o 

Northeast quarter ( } of the 2 quarter (1) of sec. 31, 
town. 38 north, of range 2 w 

Northwest quarter Gyo of the southeast quarter J) of sec. 81, 
town. 38 north, ~ 6— —— ů * 

South west quarter ( N of the — quarter () of sec. 71, 
town. 88 north, of range 2 wes 

Southeast quarter (}) of the southeat quarter (}) of sec. 31, 
town. 38 north, of range 2 wes 

South west quarter ( }) of 1h the — quarter (J) of sec, 33, 
town. 38 north, of range 2 wes 


Southeast quarter (+) of the northensi quardr (+) of sec. 33, 
town. 38 north, of range 

Northeast quarter 
town. 88 north, 


2 
( 95 of the — quarter (1) of sec. 33, 
range 2 west 


388 623 „„ „„ „„ 6 
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ee Se 


PRICE COUNTY ET AL. 


Exhibit “A” Worcester—Continued. 


Year of sale. 
No. of certifi- | 
cate. 

Am't of tax 


Description of the land. 
1 

9 Ces. 

Northwest aoe — of — — quarter (1) of sec. 33, 
town. 38 north, of range 2 west 2 99 

Southeast quarter (3) of the southives quarter () of sec. 33, 
town. 38 north, of ra —— — — ——¼.⁊ũ 20 99 
129 Fractional lot 8 ef sec. 85, town. 88 north, of range 2 west... 99 
Fractional lot 4 of sec. 85, town. 38 north, of range 2 west. 99 
Fractional lot 5 of sec. 85, town. 38 north, of range 2 west 99 

* Northeast quarter (}) of the northeast quarter 5 of sec. 5, 

town. 89 north, of range 1 east: 222 — 
Erased in original. 

70 Endorsed:] State of Wisconsin, circuit court, Price county. 


Filed April 10, 1884. Charles H. Darlin 1 clerk. Filed 
July 17, 1885. Clarence Kellogg, clerk sup. c’t 


71 Circuit Court, Price County. 


WIsconsIN CENTRAL RAILROAD Company, Plaintiff, | 
v8. 
Price County, THe County TREASURER OF PRIcE > Suit No. 6. 
—— and The County Clerk of Price County, De- 
fendants. 


The State of Wisconsin to the said defendants and each of them: 


You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action iv the court aforesaid; and in case of your 
failure so to do judgment will be rendered against you according to 
the demand of the complaint, of which a copy is herewith served 


upon you. 
EDWIN H. ABBOT, 
Plaintiff's Attorney. 
P. O. address, Milwaukee, Milwaukee Co., Wis. 


(Endorsements:) Summons and complaint. Edwin H. Abbot, at- 
torney for plaintiff, Milwaukee, Wis. Suit No.6. Filed April 10th, 
1884. Charles H. Darlington, clerk cir. t. Filed July 17, 1885. 
Clarence Kellogg, clerk sup. c’t Wis. 


50 THE WISCONSIN CENTRAL RAILROAD CO. VS. 


72 Findings. 
Circuit Court, Price County. 


Wisconsin CENTRAL RAILROA D Company, Plaintiff, 
against 
Price County, THe County CLERK, and County Suit No. 6. 
TREASURER OF Price County, Defendants. 


This action was tried on the 28th and 29th days of January, A. D. 
1885, before the Hon. Charles M. Webb, circuit judge, sitting at Phil- 
lips, Wisconsin, and upon the evidence offered and given in behalf 
of the plaintiff and defendants, the court having heard the argu- 
ments of counsel for the respective parties in the case, the following 
facts and conclusions of law were found by the court: 


Facts Found. 


First. That all of the lands described in the plaintiff’s complaint 
are wild, unoccupied, and unimproved, and are situated in the town 
of Worcester, county of Price, and State of Wisconsin, and are a 
portion of the lands granted to the State of Wisconsin by the 3d sec- 
tion of the act of May Sth, 1864, hereinafter referred to, for the pur- 

of aiding in the construction of what is now the Wisconsin 

Central railroad. 

Second. That eleven (11) of the “forties” of the land de- 

73 seribed in the plaintiff's complaint are situated within the 

ten-mile limits of said grant, and all the rest of the lands 

described in the plaintiff’s complaint are situated within the indem- 

nity limits of said grant, and are all located in the sections desig- 
nated by odd numbers. : 

Third. That all of said Jands were assessed in said town of Wor- 
cester in 1883, and put into the tax-roll, and the amount of tax car- 
ried out against each respective piece, as set forth in the plaintiff's 
complaint, but said lands were not assessed to the plaintiff nor to 
any one else, nor to “unknown,” and none of the real estate in- 
cluded in the assessment-roll for that year was assessed to the owners 
thereof; that a warrant was attached to said tax-roll, and the roll, 
with said warrant attached, placed in the hands of the town treus- 
urer of said town of Worcester for collection; that the taxes levied 
and assessed on said lands were unpaid, and the town treasurer of 
the said town of Worcester returned the same to the county treas- 
urer of Price county as delinquent, as set forth in the plaintiff’s 
com plaint. | 

Fourth. That the plaintiff received a patent from the State of 
Wisconsin, bearing date February 25th, 1884, whereby the State con- 
veyed to it all of the lands described in the plaintiff’s complaint, 
which patent is by our statute made presumptive evidence of the 

facts therein stated, and that the grantee named therein be- 
74 came vested thereby at the date thereof with absolute title in 
fee to the lands therein described ; that, according to the true 
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PRICE COUNTY ET AL. 51 


intent and meaning of said act of Congress of May 5th, 1864, en- 
titled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin,” and of the various acts of the 
islature of the State of Wisconsin conferring said grant upon the 
plaintiff, the plaintiff took no title to said lands and had no right 
to go inta possession of or sell and convey the same until it should 
receive patents therefor, and it was not the intent and meaning of 
said act of Congress that the plaintiff should take or have any tax- 
able interest in said Jands until it had earned the same by building 
the railroad contemplated by said third section in accordance with 
the terms of said act of Congress and of the acts of the Legislature 
aforesaid, and that the plaintiff did not even then acquire any tax- 
able interest in or to any specific lands until the grant had been 
applied thereto and said lands had been segregated from the public 
domain; that until they were segregated and identified and the 
grant applied thereto the grant was a “ float.” 
Fifth. That the plaintiff had no means of identifying any partic- 
ular lands which it would finally receive for the building of said 
road until it received patents therefor, as the Commissioner 
75 of the General Land Office and the Secretary of the Interior 
Departinent of the United States had jurisdiction and a super- 
vising control over the matter, and might approve or reject the selec- 
tion made by the plaintiff and might allow conflicting claims to said 
lands; that more than one-half of all the lands in the odd-numbered 
sections within the ten-mile limits had been disposed of by the Gen- 
eral Government before and after May 5th, 1864, the date of the 
original grant, and before September, 1869, the time when the grant 
was withdrawn from the market by the General Land Office; that 
the construction to be given to said act of Congress was in doubt and 
unsettled, and the quantity of land granted to the State by said act 
for the benefit of the plaintiff was undetermined by the Secretary of 
the Interior and was in dispute between the State and the United 
States, and the lands described in the complaint in this action, 
together with a large quantity of other lands, as well as the patents 
therefor, were withheld from the State and the plaintiff by the 
Secretary of the Interior, and the issuing of patents to the plaintiff 
was delayed by the action of the United States Government in con- 
sequence thereof; that the General Land Office of the United States 
had exclusive control, in the first instance, and the sole power to de- 
termine how much and what lands the plaintiff was entitled 
76 to receive under said act of Congress, and to decide all con- 
flicting claims thereto; that the plaintiff did not in any man- 
ner delay the issuing of patents to it, but, on the contrary, was dili- 
gent and persistent in its efforts to procure said patents from the time 
when its railroad was finished down to the time when suid patents 
were issued ; that the delay in their issue was caused entirely by the 
acts of the Government of the United States and the General Land 
Office, against the protest of both the plaintiff and the State of Wis- 
consin, and in spite of continued and unintermitted efforts made by 
both plaintiff and State to obtain their issue by the Interior Depart- 
ment. Ke 
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Sixth. That the lands described in the plaintiff’s complaint in this 
action had, at the time the taxes were levied and assessed thereon 
in 1883, been selected as lands to which said land grant applied ; 
but said selections had not been approved by the Secretary of the 
Interior, and had not been certified to the State of Wisconsin, and 


had not in any manner been identified as lands upon which the 


laintiff would eventually receive patents. On the contrary, the 
retary of the Interior refused to recognize the rights of the State 
of Wisconsin to said lands or to approve the selections sc made. 
Seventh. That all the material — in the plaintiff’s com- 
plaint are true. 


77 Conclusions of Law. 


As conclusions of law for the foregoing I find— 
First. That it was not the intent and meaning of said act of Con- 
gress of May 5th, 1864, that so long as the lands therein mentioned 
were held in trust by the United States or the State of Wisconsin 
and the trust thereby created remained unexecuted and the lands 
thereby granted had not been identified and set apart and the grant 
applied thereto said lands should be subject to taxation, but that 
when the lands in question had been earned by the plaintiff by the 
completion of its road and had been patented to it then they thereby 
became relieved of the trust and burden implied in thegrant. Prior 
to that the company had no right to dispose of the lands, but there- 
after the company would hold them under the patents with the 
same right of absolute disposition as lands held by individuals 
under patents by purchase from the General Government; that after 
this had been done the title and ownership of the lands thereby 
— not only beyond the control of the United States, but also 
yond the control of the State, and the lands became, like other 
rivate property, subject to such burdens of Government as the 
tate, subject to constitutional limitations, might in its wisdom and 
discretion impose upon them; that lands sold by the United States 
may be taxed before the patent is issued, where the lands are identi- 
fied and the right to a — is complete, and the equitable 

78 title is fully vested in the party without any further act re- 
maining to be done either by said party or by the General 
Government or by the State, — the right of said party to a 
patent is not denied; but in the present cuse the . — 
ment had a further duty to perform in respect of these lands at tlie 
time these taxes were levied and assessed, and the right of the State 
and the plaintiff to said lands was substantially denied, since it was 
not conceded or admitted by the Secretary of the Interior. The 
patents introduced in evidence on the part of the plaintiff are evi- 
dence that the lands therein described had then been earned by the 
plaintiff and are prima facie evidence that the plaintiff thereby re- 
ceived a title to said lands in fee ; that up to the date of said patents 
the legal title was either in the United States or the State of Wiscon- 
sin, and the patents being dated February 25th, 1884, rebuts any 
presumption that the lands were prior to that time subject to taxa- 
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tion, and the burden of proving that the lands were subject to t-xa- 
tion at the time when the taxes were levied and assessed thereon 
rests upon the defendants; that the evidence offered by the defend- 
ants failed to overcome the prima facie evidence of the plaintiff; 
that while these lands had been in truth earned bythe plaintiff before 
the lands were assessed for taxation, yet they were withheld from the 

plaintiff by the refusal of the Interior Department to determine 
79 conflicting claims thereto, and the plaintiff could not exer- 

cise control over them until it should be determined whether 
the plaintiff was entitled to receive patents for them as part of the 
lands of said grant. In the meautime no rule of law or equity would 
require the plaintiff to pay taxes thereon. The fact of the comple- 
tion of the road some time before the patents issued to the plaintiff 
is not evidence of any fraudulent practice to prevent the issuance of 
the patents for the purpose of avoiding taxation; and, on the other 
hand, the proofs are positive and uncontradicted that both State 
and plaintiff persistently tried to procure such issue. 

Second. That under the land-grant act of May 5th, 1864, said 
grant was a “ float” and did not attach to any particular lands until 
the route of the road had been definitely fixed and the lands had 
been selected and the selections had also been duly approved by the 
Secretary of the Interior; that as long as the claimsof the plaintiff to 
these lands was not admitted and recognized and, much more, as long as 
it was denied and disputed by the proper officers of the Govern- 
ment of the United States and as long as patents were consequent! 
withheld by said officers against the will and request of the plaintiff, 
the lands were not subject to taxation by the State. 7 

Third. That under the Constitution and laws of the United States, 

as well as under the constitution and laws of the State of 
80 Wisconsin, the lands described in the plaintiff’s complaint 

were not subject to taxation in the year 1883; that the taxes 
levied and assessed thereon and the return thereof as delinquent by 
the town treasurer of the town of Worcester were and are illegal 
and void and should be set aside, for the reason that said lands were, 
both by the Constitution and laws of the United States as well as of 
the State of Wisconsin, exempt from taxation in 1883, at the time 
said taxes were levied and assessed thereon. 

Fourth. That under the provisions of said act of Congress of May 
5th, 1864, the assessment and return of said lands for taxation was 
illegal and void, and the said tax is a cloud upon the plaintiff's 
title, and the plaintiff is entitled to prevail in this action and the 
relief prayed for in this complaint. 2 


By the court: 
CHAS. M. WEBB, Judge. 


(Endorsements :) Findings. Suit No. 6. Filed February 18th, 
1885. N. F. Norlin, clerk circuit court. Filed Jul. 17th, 1885. 
Clarence Kellogg, clerk sup. c't Wis. 
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81 Exceptions to Findings. 
Circuit Court, Price County. 


WIsconsIN CENTRAL RatLroap Company, Pl'ff, 
: ag’st 
Price County, THe County CLERK, and County TREASURER OF 
Price County, Def’ts. 


And now comes the defendants, by their attorneys, Willis Hand, 
M. Barry, & A. R. Mead, and except to the court’s findings of fact 
and conclusions of law in the above-entitled case as follows: 


Exceptions to Findings of Fact. 


1. The defendants except to the following language contained in 
the first finding of fact, viz: “All of the lands * * * are 
wild, unoccupied, and unimproved.” 

2. The defendants except to the fourth finding of fact and to 
each part thereof as being against the evidence. Defendants 
except particularly to the following language contained therein, 
via: Whereby the State conveyed to it all the lands described in 
the plaintiff’s complaint,” * * “and that the grantee named 
therein became vested thereby at the date thereof with absolute 
title in fee to the lands therein described; that, according to the 
true intent and meaning of said act of Congress of May 5th, 1864,” 
* * „* “and of the various acts of the Legislature of the 

State of Wisconsin, conferring said grant upon the plaintiff, 
82 the plaintiff took no title to said lands” * * * “until it 

should receive patents therefor ;” also “and that the plaintiff 
did not even then acquire any taxable interest in or to any specific 
lands until the grant had been applied thereto and said lands had 
been segregated from the = domain; that until they were seg- 
—— and identified and the grant applied thereto the grant was 
a ‘ float.’” 

3. The defendants except to the following language contained in 
the fifth finding of fact, viz: “That the plaintiff had no means of 
identifying any particular lands which it would finally receive for 
the building of said road until it received patents therefor, as the 
Commissioner of the General Land Office and the Secretary of the 
Interior” * * * “might approve or reject the selections made 
by the plaintiff, and might allow conflicting claims to said lands; 
that more than one-half of all the lands in the odd-numbered sec- 
tions within the ten-mile limits had been disposed of by the General 
Government before und after May 5th, 1864, the date of the original 
— and before September, 1869; also “ that the construction to 

given to said act of Congress was in doubt and unsettled, and 
the quantity of land granted to the State by said act for the 

benefit of the plaintiff was undetermined by the Secretary 
83 of the Interior, and was in dispute between the State and the 
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United States, and the lands described in the complaint in 
this action, together with a large quantity of other lands, as wellas the 
patents therefor, were withheld from the State and the plaintiff by 
the Secretary of the Interior, and the issuing of patents to the plain- 
tiff was delayed by the action of the United States Government in 
consequence thereof, and the General Land Office of the United 
States had exclusive control in the first instance and the sole power 
of determining how much and what lands the plaintiff was entitled 
to receive under said act of Congress, and to decide all conflictin 
claims thereto;” * * “that the plaintiff” * * * “was dili- 
gent and persistent in its efforts to procure said patents;” * * * 
“that the delay in their issue was caused entirely by the acts of the 
Government of the United States and the General Land Office, 
against the protest of both the plaintiff and the State of Wisconsin 
and in spite of continued and unintermitted efforts made by both 
plaintiff and State to obtain their issue by the Interior Department.” 
4. Defendants except to the following language contained in the 
sixth finding of fact, viz: “ But said selection had not been ap- 
proved by the Secretary of the Interior and had not been certified 
to the State of Wisconsin. and had not in any manner been 
84 identified as lands upon which the plaintiff would eventually 
receive patents.” 
5. The defendants except to the 7th finding of fact and to the 
whole and each part thereof. 


Exceptions to Conclusions of Law. 


1. Defendants except to the following language contained in the 
court’s first conclusion of law, commencing at the 24th line, viz: 
„Or by the General Government or by the State, provided the right 
of sai party to a patent is not denied ;” also, 36th line, “ and the 
patents being dated February 25, 1884, rebuts any presumption that 
the lands were prior to that time subject to taxation;” * * * 
“ that the evidence offered by the defendants failed to overcome the 
prima facie evidence of the plaintiff "—i. e., the patents; also, line 
43, “ yet they were withheld from the plaintiff by the refusal of 
the Interior Department to deterinine conflicting claims thereto, 
and the plaintiff could not exercise control over them until it should 
be determined whether the plaintiff was entitled to receive patents 
for them as part of the lands of said grant. In the meantime no 
rule of law or equity would uire the plaintiff to pay taxes 

thereon ;” also, line 53, “ — on the other haud, the prooſs are 
85 positive and uncontradicted that both State and plaintiff tried 
to procure such issue, as not sustained by the evidence. 

2. Defendants except to the following language in the court's sec- 
ond conclusion of law, third line: “And the lands had been selected 
and the selection had also been duly approved by the Secretary of 
the Interior; that as long as the cla-m of the plaintiff to these lands 
was not admitted and recognized and, much more, as long as it was 
denied and disputed by the proper officers of the Government of the 
United States, and as long as patents were consequently withheld by 
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said officers, against the will and request of the plaintiff, the lands 
were not subject to taxation by the State,” as not sustained by the 
evidence. 

3. The defendants except to the third conclusion of law and to 
each part thereof as not sustained by the evidence. 

4. The defendants except to the fourth conclusion of law and to 
each part thereof as not sustained by the evidence. 

Dated Feb’y 19, 1885. 

WILLIS HAND, M. BARRY & A. R. MEAD, 
Def is Ait ys. 


(Endorsements:) Defendants’ exceptions to findings of fact & con- 
clusions of law. Case No.6. Original. Filed February 24th, 1885. 
N. F. Norlin, clerk cir. 't. Filed Jul. 17, 1885. Clarence Kellogg, 
clerk sup. 't Wis. Mead, Hand & Barry, def’ts’ att’ys. 


86 At a general term of the circuit court held at the court- 

house, in the village of Phillips, in and for the county of Price 
and State of Wiscobsin, on the 28th and 29th days of January, A. 
D. 1885. 


Present: Hon. Charles M. Webb, circuit judge. 


Judgment. 


Wisconsin CENTRAL RAIL ROAD Company, Plaintiff, 
N against , 
Price Couxty, THe County CLERR, and County Suit No. 6. 
TREASURER OF PRICE County, Defendants. 


This action having come on for trial before the court, on the issues 
joined therein, at the general term of the circuit court, held at the 
court-house, in the village of Phillips, in and for the county of Price, 
on the 28th day of January, A. D. 1885, befure the Hon. Charles M. 
Webb, circuit judge—T. L. Kennan appearing for the plaintiff, 


Willis Hand, M. Barry and A. R. Mead, Esquires, appearing for the 


defendants—and the court having heard the proofs an ay 
tions of the respective a and having thereupon made his 
decision in writing, which has been filed with the clerk of this court, 


and having thereby decided that all the material allegations’ 


87 of the complaint herein are true, and that the plaintiff is en- 
titled to the relief demanded in the complaint: 

Now, therefore, on the said decisions and the pleadings and pro- 
ceedings in this cause, on motion of T. L. Kennan, one of the at- 
torneys for the plaintiff, it is— 

Ordered and adjudged that all the lands described in the plain- 
tiff’s complaint, a list of which is hereto attached and marked “ Ex- 
hibit A,” are a portion of the lands granted to the State of Wisconsin 
by the third section of the act of Congress, dated May 5th, 1864, 
entitled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin; that the State of Wisconsin, 
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on or about the 25th day of February, A. P. 1884, duly conveved 

all of said lands to the plaintiff herein, whereby the plaintiff then 

became and stil! is the owner thereof in fee; that according to the 

true intent and meaning of said act of Congress above mentioned 

and of the various acts of the — — of the State of Wisconsin 
ep 


conferring said grant upon the plaintiff, the plaintiff took no title to 
said lands and had no right to go into possession of or sell and con- 
vey the same until it should receive patents therefor, and it was 
not the intent and meaning of said act of Congress that the plain- 
tiff should take or have any taxable interest in said lands until it 
had earned the same by building the railroad contemplated 
88 dy said third section of said act of Congress in accordance 
with the terms of said act and of the acts of the Legislature 
aforesaid, and said lands did not become subject to taxation until 
the grant had been applied thereto and said lands had been segre- 
gated from the public.domain ; that until they were so segregated 
and identified as lands to which the grant applied the grant was a 
“float;” that all of said lands were assessed for taxation in the town 
of Worcester and county of Price in 1883, and the amount of taxes 
assessed and carried out against each description is shown by the 
exhibit hereto attached ; that the lands described in the plaintiff’s 
complaint in this action had, at the time the taxes were so levied 
and assessed thereon in 1883, been selected as lands to which said 
grant applied, but said selections had not been approved by the Sec- 
retary of the Interior and had not been certified to the State of Wis- 
consin, and had not in any manner been identified as lands upon 
which the plaintiff would eventually receive patents or set apart as 
lands to which said land grant applied; and said lands were not, 
at the time they were assessed in 1883, subject to taxation, and all 
taxes so levied and assessed thereon were and are illegal and void and 
should be set aside; that when the lands in question had been 
earned by the plaintiff by the completion of its road and had 
89 been patented to it they thereby became relieved of the trust 
and burden implied in the grant, and the company would 
hold under the patents with the same right of absolute disposition 
as lands held by individuals under patents by purchase from the 
General Government; that after this had been done the title to the 
ownership of the lands thereby passed not only beyond the control 
of the United States, but also beyond the control of the State, and 
the lands became, like other private property, subject to such bur- 
dends of government as the State, subject to Constitutional limitations, 
might, in its wisdom and discretion, impose upon them. a 
The patents introduced in evidence on the part of the plaintiff 
are evidence that the lands therein described had then been earned 
by the plaintiff and are prima facie evidence that the plaintiff thereby 
received a title to said lands in fee; that up to the date of said — 
ents the title was either in the United States or the State of Wis- 
consin, and the patents being dated February 25th, 1884, rebuts any 
presumption that the lands were prior to that time subject to taxa- 
tion, and the burden of proof that the lands were subject to taxa- 
ation 4 the time the taxes were levied and assessed thereon rested 
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upon the defendant; that the evidence offered by the defendant 
failed to overcome the prima facie evidence of the plaintiff; that under 

the land-grant act of May 5th, 1864, said grant was a “ float,” 
90 and did not attach to any particular lands until the route of 

the road had been definitely fixed and the lands had been 
selected and the selection had been duly approved by the Secretary 
of the Interior ; that as long as the claim of the plaintiff to those lands 
was not admitted and nized, but was denied and disputed by 
the proper officers of the — of the United States, and as 
long as patents were consequently withheld by said officers against 
the will and request of the plaintiff, the lands were not subject to 
taxation by the State, and no rule of law or equity would require 


the plaintiff to pay taxes thereon. The fact of the completion of the 


road some time before the patents issued to the plaintiff is not evi- 
dence of any fraudulent practice to prevent the issuance of patents 
fur the pur of avoiding taxation. 

It is further adjudged that under a proper construction of the act 
of Congress of May 5th, 1864, above referred to, and of the Constitu- 
tion and laws of the. United States and the constitution and laws of 
the State of Wisconsin, the said lands were not subject to taxation 
in the year 1883, and the taxes levied and assessed thereon and the re- 
turn thereof as delinquent by the town treasurer of the town of 
Worcester were and are illegal and void and should be, and hereby 
are, set aside as a cloud upon the plaintiff's title. . 

And it is further adjudged and determined that the defendants 
be, and they are hereby, perpetually enjoined and restrained from 
collectivg or attempting to collect the taxes so levied and assessed 

on said lands in the year 1883, and the county treasurer of 
91 Price county is perpetually enjoined and strictly prohibited 
from advertising said lands for sale for the non-payment of 
said taxes, and each and all of the defendants and their successors 
in office, agents and attorneys, are perpetually 2 — and strietly 
prohibited from taking any steps whatever to enforce the collection 


of said taxes, and the injunction heretofore granted herein is made 
perpetual. 

And it is further adjudged and determined that the plaintiff, The 
Wisconsin Central Railroad Company, do have and recover judg- 
ment against the defendant, Price County, for the sum of $354 
lars and 35 cents for its costs and disbursements in this action. 

By the court: 


N. F. NORLIN, 
Clerk of Circuit Court, Price Co., Wis. 
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Exuisit “A.” 


Description of the land. 


oS Pye 
* Gis 3 A ROTA wet 


a 


16 


17 


19 


* Northeast quarter ( — of — — quarter (1) of sec. 81, 
town. 84 north, of range 2 wett 
* North west quarter 1 — quarter (1) of sec. 31, 
town. 34 north, of range 2 wett 
Southeast quarter 0 of — south west quarter (1) of sec. 81, 
town. 34 north, o e ̃ ͤ Q— — 
* — quarter * — — quarter (1) of sec. $1, 
town. 34 north, o 
* South west quarter * ros Fhe northeat quarter (}) of sec. 31, 
town. 35 north, of range 2 west............--..-.---.---- 
* South west quarter (}) of the — quarter (I) of sec. 31, 
town. 36 north, of range 2 west 
* Northwest quarter (+) ofthe southeast quarter (5 of sec. 31, 
town. 35 north, of runge 2 wess 
* Fractional lot 17 of sec. 7, town, 36 north, of 1 range 1 east 
* Fractional lot 18 of sec. 7, town. 36 north, of range 1 east 


Northeas: quarter (}) of the — quarter (}) of sec. 1, 

town. 36 north, of range 3 ens 
Northwest — 97 of — northeait quarter (}) of sec. 1, 
1, 


town. 36 north, of range 3 eat 
South west t quarter —— of othe northeas quarter (J of sec. 
town. 36 north, o 
Southeast t quarter ( 4) of of ‘the — quarter (1) of sec. 1, 
town. 86 north, o . sane 
Northeast quarter (}) of. the south west quarter (3) of sec. 1, 
town. 36 north, of range 3 en 
Southeast quarter (}) of the southwest quarter (}) of sec. 1, 
town. 36 north, of range 3 ennꝶũ 
Northeast quarter — of — — quarter (}) of sec. 1, 
town. 36 north, of range 8 ens 
Northwest quarter (}) of *. — quarter (J) of sec. 1, 
town. 36 north, of range 8 ent 
Southwest quarter (1) of the southeast quarter (}) cf sec. 1, 
town. 36 north, of range 3 enst 
Southeast quarter (1 — the southeast quarter (}) of sec. 1, 
town. 36 north, o 99080 ccncscececes: & — 
North west quarter 05 “of the northeast quarter (}) of sec. 11, 
town. 86 north, of range 3 eaaq!! 
South west quarter (J) of the northeust quarter (J) of sec. 11, 
town. 36 north, of range 3 east.................-.-.--.-. 
Northeast quarter ( — of the north west quarter (J) of sec. 11, 
town. 36 north, o 90 ———ß—————§ĩji?q 
North west quarter 0 of th the northwest quarter (}) of sec. 11, 
town. 36 north, vf runge 3 east 


South west quarter (4) of the north west quarter (}) of sec. 11, 
town. 36 north, of range 3 east 

Southeast quarter (4) of the north west quarter (i) of sec. 11, 
town. 36 north, of range 3 east .......-....---...-...--- 

Northeast quarter (}) of the southwest quarter (}) of sec. 11, 
town. 36 north, of — BEN ————— 

Northwest quarter (¥) of e —— (}) of sec. 11, 

0 


town. 36 north, of range 8 east 
° — in original. 


| Year of sale. 
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Description of the land. 


Year of sale. 
No. of certifi- 
1 


21 


Southeast — () of the south west at quarter (3) of of sec. 11, 
east .. 


Southwest quarter (}) of the southwest quarter (1) of sec. 11, 
town. 36 north, of range 3 east ...--.... .....-..--..--.---. 


town. 36 n „of range 


Northeast quarter (4) of of the — quarter (}) of sec. 5, 
town. 36 north, o ge 1 west oo ene 
North west quarter (J) of tl the northeast quarter (4) of sec. 5, 
town. 36 north, of range 1 west 
South west quarter (}) of the — quarter (1) of sec. 5, 
town. 6 north, of range 1 w 
Southeast quarter 0 of the Pele quarter (1) of sec. 5, 
town. 36 north, of range 1 west 


are „„ „„ „„ „„ 


Northeast quarter (q) of the northwest quarter (J) of sec. ö, 
town. 36 north, of range I west. 
Southeast quarter (+) of the — quarter (J) of sec. 5, 


town. 36 north, of range 1 west 
Northeast quarter (3) of the — quurter (Y) of sec. 5, | 
town. 36 north, of range 1 west 
Northwest quarter (J) of the southeast quarter (}) of sec. ö, 
town. 36 north, of range I west 
South west quarter (3) of of “the southeust quarter (J) of sec. 5, 
town. 36 north, o 


Oo — — 


Northeast at quarter 0 ‘of Bre northeast quarter (}) of sec. 17, 
town. 36 north, of range 1 wet 
Northwest quarter 11 of the northeast quarter (}) of sec. 17, 
town. 36 north, of range I west ......--.... 
South west quarter (}) of the — quarter 01 of sec. 17, 
town. 36 north, of range I west 
Northeast quarter (J) of the — quarter (}) of sec. 17, 


town. 36 north, of range 1 west 
North west quarter (J) of the — quarter (1) of sec. 17, * 
town. 36 north, of range 1 west 


South west quarter (}) of the northwest quarter (}) of sec. 17, | 4 


town. 36 north, of range 1 wet 


Southeast quarter (J of the northwest quarter (J) of sec. 17, 8 


town. 36 north, of —_ — 
Northeast quarter (4) of the southwest quarter (}) of sec. 17, 
town. 36 north, of range 1 wee 
North west quarter 0 ) of the south west quarter (J) of sec. 17, 
town. 36 north, of range 1 west 
South west quarter (}) of the — quarter (}) of sec. 17, 
town. 36 north, of range 1 wet | 


* Erased in original. 
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Exhibit “A”—Continued. 
sf | x 
ire 
Description of the land. 8 33 * 
Sis 8 
* * 4 
| $ Cis. 
“ 25 1 — — — Jer — 9 
town nort 26 .————f—ꝙ＋ꝗ—v— 2 
— — ( je of (the southeast quarter (}) of sec. 26, * 
town no 0 WEES ———— 2 4 co — 
* orth — ¢ (4) of — north west quarter (3) of sec. | 
town north, of range 2 west — 
Southwest — . of — north west quarter (1) of sec. 1, * 10 
town north, 0 west... — 
Southeast — 1E of the north west quarter (4) of sec. 1, * 10 
town. 36 no 4 ee oo 
“ 26 ä — — FT. (}) of fhe south west quarter (}) of sec. 5 | 10 
town north, o — cocccescnes eeeusseces| oo — 
— quarter (3) ) of th —— — quarter () of sec. 5, 10 
town no of range 2 west............-.... oo | « 
Southeast quarter (}) of — — quarter (}) of sec. 5, 5 on 
town no of ran 8284433 ——7ꝙçꝙꝗ¶—ü¹4j77oůꝙt 2 — 
ee quarter (¥) of — northeast quarter (}) of sec. 7, : 10 
town north, of range 2 west ni: ..---.--..---' «- <- 
“ 27 oe quarter Hes of — northeast quarter (1) of sec. 7, oe 
town north WE. coc cccecece cosececesces| os | oo 
——- quarter (}) of the —n (+) of sec. 7. 8 88 
town north, of range 2 wet „ 
Southeast — (}) of pone omega quarter (bp of see. 7, oes 
town. 36 no 1 | we | oc 
Northeast quarter 9 ) of — north west quarter (I) of sec. 7, | 200 
town. 36 north, of ran wes NAA ARIE AL A ee | os 
“ 28 — — * 0 — north west quarter (1) of sec. 7, ao 
town north, of range 2 wesen fr 
——a quarter (3) of — north west quarter (3) of sec. 7, | oe 
town no . ̃ »::—P⁵ oe | 2 
94 — (2) of — north west quarter (1) of sec. 7, 80 
town no of range 2 west ae | «o 
Northeast quarter ( 57 of the northeast quarter (}) of sec. 9, | 20 
town. 36 north, o — ͤ—— — „ 
“ 29 a quarter (4) of 0 — northeast quarter (1) of sec. 9, | 10 
town north, of range 2 west oo | co 
South west at quarter te of the — quarter (1) of sec. 9, 200 
town. 36 no of range 2 west eo | ac 
Southeast quarter ( 1 ) of . — quarter (1) of sec. 9, oes 
town no of ran — 2 
N — quarter (¥) of the southwest quarter (}) of sec. 9, 10 
town north, of range 2 weste .....--- ae | «c 
“ 30 Northwest quarter 1 of the south west quarter (1) of sec. 9, ae 
town north, of ran — ͤVAR co | oo 
ae — Pan of he south west quarter (}) of sec. 9, ae 
town nort — ä 1 
Southeast 2251 (}) of of the south wer quarter @ ‘of sec. 9, | 80 
town. 36 north, of range 2 weũũettet kk aw | on 
Northeast quarter () of the southeast quarter (}) of sec. 9, 
town. 36 north, of range 2 west. —— 29 
* — e (} — — southeast quarter (}) of sec. 9, 
town north, o > * ao | on 
„% 31 Southwest quarter (} the southeast quarter (}) of sec. 9, 
town. 36 north, o —— 5 — 11196 
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Per a 
5 ae | 
Description of the land. % 3 3 
2542 
| | e Crs. 
e 
— () ofthe southeast quarter 0 — 
. | |. 4, 
Northeast quarter (j) of he southwest quarter (1) fees. $8, | | 4 
— quasnee GQ) <i atthe southwest quater ({) of ee. 8, | | oes 
— ofthe southwest ee 2 
. — | | oa 
Fractional lot 6 of sec. | 5 — 37 north, of range 2 wet. 99 
Northwest quarter () of the northeast quarter ({) of we.) |) 
n quarter de een quarier — — % 
| en | | 
: ; Northen quariar (i) othe now 1 
9 ( ——ůĩů— | 
perce el 
| 4232 ibe — — ae ma 
| Northeast quariet() of the northeast quarier (jj of ee] | 
. of the northeast quarter () of tas, | | 
— 4 }of the neraeat . . 
6E . G@) feet) | |... 
Northeast quarter (}) of the northwest quarter (t)<f'eue.7,| 9 | 
— quarter () of — — quarter (1) of sec. 7, 1 * a 
Southwest quarter (}) of the northwest quarir (i) of wes „ f Wo 
* 06 Boutheast quarter (}) of the northwest quarter {of we. || 
Mesthamss querer j) of Ghoceutiwen quarter —i , 
Mestheash —— (1) <feea. 7, || 
Northwest quarter * the southeast quarter (J) of sec. 7. 
town. 87 north, of range 2 west 12921280 


9—A— ů — — 


* Erased in original. 
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S 


Description of the land. 


| Am't of tax. | 


“ 67 


‘“ 68 


66 69 


62 
“ 70 


66 71 


“ 72 


Fractional lot 3 of sec. 17, town. 87 north, of range 2 west 
Fractional lot 7 cf sec. 17, town. 37 north, of range 2 west 
Southeast — (2) of — quarter (Hof sec. 19, 
town. 387 no of range 2 west -----. 
* Northeast — i }) of —— southeast quarter (1) of sec. 19, 
town. 37 north, of range 2 wett 
9 — — 5 (3) jo — — quarter (1) of sec. 19, 
town no 0 WON 20 ——j—5VPVͤlC cocwcesece 
9 — — (3) of — southeast quarter (1) of sec. 19, 
town. 37 north, of ran — ͤ ¹l — 
Fractional lot 1 of sec. 19, town. 37 north, of range 2 west 
Fractional lot 2 of sec. 19, town. 37 north, of range 2 west 
Fractional lot 5 of sec. 19, town. 37 north, of range 2 west 
*N — — — — of the north west quarter (}) ofsec. 21, 
town. 87 north, o 
— — — — of the — west quarter (1) of sec. 21, 
town north, of runge 2 west...... ............-....-.. 
Southeast quarter ( 5 of th the — quarter (1) of sec. 21, 
town. 37 north, of range 2 west —— «4 
N orthenst quarter (¥) of the nor northeast quarter () of sec. 23, 
town north, of ran WON... ——— cone coccas cone cose 
Northwest — WD of f the northeast quarter 1 of sec. 28, 
town. 37 north, o 
— — (J) 0 — northeast quarter (J) of sec. 28, 
town north, of range 2 west 
— quarter (4 ) of — northeast quarter (J) of sec. 28, 
town. 37 north, of range 2 west 
Northeast — (}) of 4 southeast quarter (1) of sec. 23, 
town. 37 north, o * —— coccccencess 
Northwest quarter 995 — — quarter (}) of sec. 23, 
town. 37 north, of range 2 west 


Southeast quarter (}) of the southeast quarter (}) of sec. 23, 
town. 87 north, of range 2 west 
* Southeast quarter (Y of the north west quarter (I) of sec. 25, 
town. 37 north, of range 2 west ...... ....-...-.-. 
North west quarter Du of the north west quarter (J) af see. 25, 
town. 87 north, ———— — — 
Northeast quarter — of the, — quarter (1) of sec. 25, 
town. 37 north, of range 2 west 
South west quarter ( }) of he — quarter (1) of sec. 25, 
town. 37 north, of range 2 west 
Southeast quarter (}) of — southeast quarter (1) of sec. 25, 
town. 37 north, of range 2 west 
Northeast quarter (Y of the southeast quarter (}) of sec. 29, 
town. 87 north, of range 2 west 
South west quarter (+) of the southeast quarter (}) of sec. 29, 
town. 87 north, of range 2 west 
Southeast quarter (Hof the —— quarter (1) of sec. 29, 
town. 87 north, of range 2 west 
North west quarter Hue the — quarter (}) of sec. 88, 
town. 37 north, of range 2 west cose 
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THE WISCONSIN CENTRAL RAILROAD CO. vs. 


Description of the land. 


| Year of sale. 


No. of certifi- 
cate. 


66 73 


11 75 


66 77 


66 78 


a quarter — of — — quarter (1) of sec. 33, 
town. 87 north, o 


—— quarter (+) of 2.5 — quarter (5 of sec. 35, 
town. 87 north, of range 2 west 
Northeast quarter (j) of — southwest quarter (J) of sec. 35, 
town. 87 north, of range 


Northwest quarter ( 955 of the south wat quarter (}) of sec. 25, 


town. 37 north, o 


Northeast quarter (¥) of of the. southeast quarter (}) of sec. 36, 
town. 37 north, 

Northwest quarter (3) of jo the — quarter (1) of sec. 36, 
town. 87 north, o ge 2 west. — 

Southwest quarter — of tt — — 2 quarter (4) of sec. . 85, 
town. 37 north, o 

* Northwest quarter (1) Jef the er we quarter (}) of sec. 3, 
town. 38 north, of range 1 east 


„„ „„ „„ % „ 


* Northeast quarter (1) of the southwest quarter (1) of sec. 3, 
town. 88 north, of range 1 eat 

* Southeast quarter — o — — quarter (}) of sec. 3, 
town. 38 north, o 

* Northwest quarter (4) of the outh wea quarter (}) of sec. 8, 
town. 88 north, of range 1 


Northeast quarter (}) of — date quarter (1) of sec. 31, 
town. 38 north, of ran 
Northwest quarter — o te norte quarter (}) of sec. 31, 
town. 38 north, 
South west quarter — of th the ae. quarter (I) of sec. 31, 
town. 38 north, 00 anenscese 
Southeast quarter (} of She northeast quarter (3) of sec. 31, 
town. 38 north, of range 
South west quarter — of tt — e quarter (1) of sec. 31, 
town. 38 north, o on 
Southeast quarter (3) of * — quarter (3) of sec. 81, 
town. 38 north, of range 1 east 
Northeast quarter (J) of the northeast quarter (}) of sec. 11, 


town. 38 north, of range 8 east 
North west quarter i) of of — northwea quarter (}) of sec. 11, 
town. 38 north, SNe: iS ee Ne ee 
South west quarter ({) of of -* northwest quarter (J) of sec. 11, 
town. 38 north, o 
Southeast quarter — — of. the 1 1 — (J) of sec. 11, 
town. 38 north, of range 8 e aasee 


Northwest st quarter gotta of te coutiwea quarter (}) of sec. 11, 
town. 88 north, of range 8 ent 


South west quarter ( — of the south wen quarter (I) of sec. 11, 
town. 38 north, of range 8 ea 
Southeast quarter (4) of — southwest — (+) of sec. 11, 


town. 88 north, of range 8 eas 
Erased in — 
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— 


Deseription of the land. 


Year of sale. 


No. of certiii- 
cate. 


Am't of tax. 


79 


81 


Northwest quarter — of = — quarter (}) of sec. 11, 
town. 38 north, o 

South west quarter (}) of th the — quarter (1) of sec. 11, 
town. 38 north, of range 8 east — oo 

Southeast quarter (}) of — southeast quarter 77 ) of sec. 11, 
town. 38 north, of range 


e 
— 
—̃ l— 
N — — ( }) of of the — quarter (}) of sec. 18, 

Northwest quarter (J of the northwest quarter (}) of sec. 13, 

town. 88 north, of range 8 east 
ho —ů—̃ fl 
Southeast quarter (I) of the northwest quarter (}) of sec. 18, 
3 — 
eee 
South west quarter (}) — — — quurter (}) of sec. 13, 
2 — (4) of th of the ee quarter (1) of sec. 13, 
ot ee end 
North we- t quarter 92 of — — quarter (1) of sec. 18, | 
( 


„ „% % „ „% sen ee @@ 


town. 38 north, of range 8 ea gt — 
Southwest quarter ) of the — quarter (1) of sec. 18, 
town. 38 north, of range 8 east -......-.-------.---.-.-- -- 
Southeast quarter (}) of the southeast quarter (}) of sec. 13, 
town. 38 north, of range 3 east -..........-. ..-..--.--.- oo 
Northeast quarter (+) of the northeast quarter ( of sec. 23, 
town. 38 north, of range 8 ea — ͥ co 
Northwest quarter (J) of the northeast quarter (J of sec. 23, 
town. 38 north, of range 3 east 
Southwest quarter ( * — the northeast quarter (}) of sec. 28, 
town. 38 north, o 990. concesecesecees a= 
Southeast quarter (3) ‘of ‘the northeast quarter (J) of sec. 23, | 
town. 38 north, of range 3 east 


town. 38 north, of range 8 east pe 


town. 88 north, o 
Northwest quarter 55 of the — quarter () of sec. * | 
range 8 east .... ..-.------- ---. ------) -- 


Erased in original. 


town. 38 north, o 
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Description of the land. 


cate. 


| Year of sale. 
No. of certifi- 


— — 


— — on (3) — the ae (J) of sec. 28, | 
town north, o 386 ————[——ö˙rꝛ 2 o@ 
“ 85 Southeast quarter ( t) 4) of | the — quarter (1) of sec. 23, 
town north, of range 8 ea at 
— quarter (¥) of —— quarter (1) of sec. 23, 
town. 88 north, o — —x— —— 
Northwest quarter () of the southeast quarter (}) of sec. 23, 
town. 38 north, of range 8 east ....---..--.- oo 
— quarter G) of the southeast quarter (}) of sec. 23, 
town north, of ran eas oo 
‘“ 86 Southeast quarter (H of The south quarter (}) of sec. 23, 
town. 38 north, of ran GREE cnccce — o@ 
Fractional lot 1 of sec. —— 88 north, of range 1 west. 
N — — (3) o of 1 northeast quarter }) of sec. 7, 5 
town north, o ——— coccccece 
— = @) of “the northeast quarter (}) of sec. 7, 
town north, of range | west — 
— quarter — of — — quarter (}) of sec. 7, 
town no 0 
“ 87 Southeast quarter ( 90 1) of the — quarter (1) of sec. 7, | 
town north, o west oo 
Northeast — (}) of of the southeast quarter 17 of sec. 7, | 
town. 38 north, o west — 
— — 5 of the southeast quarter (}) of sec. 7, | 
town. 88 north, of range 1 west | 
— quarter (1) of — northeast quarter (59 of sec. 9, 1 
town no of ran WON ———2————k k 4 co 
88 Fractional lot 8 of sec. ew. 88 north, of range 1 west. 
— — ( }) of of the northwest quarter (}) of sec. 17, | 
town nort . X—ꝛ—ꝛ— oo 
— quarter ( — — quarter (1) of sec. 17, 
town north, of range I west | eo 
— quarter (3) of — north west quarter (}) of sec. 17, ; 
town north, of range | west —— oo 
„ 89 Fractional lot 1 of sec. 17, town. 38 north, of range 1 west. 
Fractional lot 2 of sec. 17, town. 38 north, of range 1 west. 
Fractional lot 3 of sec. 17, town, 38 north, of range 1 west. 
Fractional lot 4 of sec. 17, town. 38 north, of range 1 west . 
Fractional lot 5 of sec. 17, town. 38 north, of range 1 west 
„ 90 Fractional lot 6 of sec. 17, town. 38 north, of range 1 west. 
Fractional lot 8 of sec. 17, town. 38 north, of range 1 west. 
Fractional lot 7 of sec. 16, town. 38 north, of range 1 west. 


4% 91 Southeast quarter (}) "of the northoat quarter (}) of sec. 1, 
town. 88 north, of range 2 west 
South west quarter (3) of — north wea quarter (}) of sec. 1, | 
town. 38 north, of range 2 west on 
65 egouthenst ¢ quarter (i) of the — quarter (1) of sec. 1, 


Northeast quarter (¥) of the southwest quarter (4) of sec. 1, 
of range 2 west 


¢ Erased in original. 


town. 38 north, 


town. 88 north, of range 2 west ines 
| 
| 


| Am’t of tax. 
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Description of the land. 


6s 


97 


Northwest quarter (}) of the southwest quarter (3) of sec. 1, 
town. 38 north, of range 2 west 
South west quarter — of ‘the — quarter (I) of sec. 1, 
town. 38 north, o 
Southeast quarter (3) of The — 5 quarter (1) of sec. 1, 
town. 38 north, of range 2 west — 
Northeast quarter Pal, of the southeast quarter a) of sec. 1, 
town. 88 north, o 1＋——— cocsccesecce 
Northwest quarter (3) of the 7/7 quarter (}) of sec. 1, 
town. 88 north, of range 2 west 
South west quarter ( }) of the southeast quarter (}) of sec. 1, 
town. 88 north, of range 2 wet 
Southeast quarter (Jof the — quarter (1) of sec. 1, 
town. 88 north, of range 2 west 
South west quarter (J) of the northeast quarter (}) of sec. 5, 
town. 88 north, of range 2 west 
Southeast quarter (}) of the northeast — (H of sec. 5, 
town. 38 north, of range 2 west 
Fractional lot 1 of sec. 6, town. 88 north, ‘of 1 range 2 west 
Fractional lot 2 of sec. 6, town. 38 north, of range 2 west 
Fractional lot 3 of sec. 5, town. 38 north, of range 2 west. 
Fractional lot 4 uf sec. 5, town. 38 north, of range 2 west 
Fractional lot 5 of sec. 5, town. 38 north, of range 2 west 


1 — 
232 ——— 
—— 
North west quarter 150 of the north west quarter (1) of sec. 7, 

— quae ()) of yet the northwest quarter (i) of we 7 
— — — of the north west quarter (}) of sec. 7, 

a oe 
Northwest quarter ( . — the northeast quarter (3) of sec. 7, 
ee jatar 
Southeast quarter ( i) of of the — quarter (1) of see. 7, 

Northeast quarter (3) of — — — quarter (}) of sec. 7, 
Northwest quarter (}) ofthe southwest dJ af 8. 7. 
* — 
V —— 
— — @) of “he — quarter (1) of sec. 7, 

Northwest quarter J) of thesoutheast quarter (1) of sec. 7, 


town. 88 north, of range 2 west 


| Year of sale. 


9 | Am't of tax. 


8 % 2228888 
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66 100 


1 | | | 4 101 


66 102 


66 103 


66 104 


6s 105 


gs | 4 
15. 3 
Description of the land. 3 38 5 
18 8 
* 2 
8 Cts. 


South west quarter (3) of the southeast quarter (}) of sec. 7, 
town. 38 north, of range 2 west 

Southeast quarter () of the southeast quarter (}) ‘of sec. 7, 
town. 38 north, of range 2 west 

Northeast quarter (Y) of the north west quarter (}) of sec. 9, 
town. 38 north, of range 2 west 

South west quarter — of the north west quarter (1) of sec. 9, 
town. 38 north, o 90 8 Welbncece cocen ͤ— —— 

Southeast quarter (}) of the northwest quarter (}) of sec. 9, 
town. 38 north, of range 2 west 

South west quarter (}) of of — —— quurter (4) of sec. 9, 
town. 38 north, o 

Southeast quarter (o — south west quarter (J) of sec. 9, 
town. 88 north, of range t 

Northeas: quarter (}) of the Nen quarter (1) of sec. 11, 
town. 88 north, of range 

North west quarter ( of the rede quarter (1) of sec. 11, 
town. 38 north, o 

. quarter () of the northeat quarter (}) of sec. 11, 
town. 38 north, of range 2 w 

Southeast t quarter ( 1) of | of — e northear quarter (2) of sec. 11, 
town. 38 north, o 2 west 

* Northeast quarter (}) of the north west quarter (}) of sec. 11, 
town. 38 north, of range 2 west 

South west quarter ( (oft of the northwest quarter (}) of sec. 11, 
town. 38 north, 3 —.— — cence 

Southeast quarter (+) of t e northwest quarter (1) of sec. 11, 
town. 38 north, of range 2 west 

Northeast quarter (}) of the southwest quarter (}) of sec. 11, 
town. 38 north, of range 2 west 

Northwest quarter — of the southwest quarter (}) of sec, 11, 
town. 38 north, 2 

South west quarter (3) of the — quarter (1) of sec. 11, 
town. 38 north, of range 2 wet 

Southeast quarter (J) of the — quarter (1) of · sec. 11, 
town. 38 north, of range 2 w 

Northeast quarter (} — — southeat quarter (}) of sec. 11, 
town. 38 north, o wes 

Northwest quarter ( — of te southeast quarter 050 of sec. 11, 
town. 88 north, o 


ee ——2ů —— — 2 — “aeeee 


22 22 2 —ů 2 — — 2 — 9 29, - 


— 4 of the southeas quarter (}) of sec. 11, 
1 
coe 2 1 ——— 
— — Gh dems 
oo —— 
Southeast quarter (J) of the northwest quarter (1) of sec. 13, 
town. 88 north, of range 2 west 


Erased in original. 
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Description of the land. 


* 


Year of sale. 


— 


No. of certifi- 
cate. 


44 106 


1107 


67 


66 108 


66 109 


4110 


111 


— — D— tote 
5 
town. 88 ‘north, of . — 
„ 
Northeast quarter (J) of the northwest quarter (}) of sec. 15, 
Northwest quarter yet Jat the northwest quarion (af ec. 16, 
* South west — * (}) af the — quarter (1) of sec. 15, 
Ro rl 


Northeast quarter ( * — — south wer quarter (}) of sec. 15, 
town. 88 north, o 


South west st quarter *— ‘of he south ont quate (i ) 28 16, 
town. 88 north, of range 2 wege 

Southeast gaara (1) of t of t — e Na quarter (1) of sec. 16, 
town. 38 north, . 

Northeast quarter 11 of * —— quarter (J) of sec. 15, 
town. 38 north, o 

— quarter h — 
town north, o I 

— — (3) — — southeast quarter (}) of e sec. 15, 
town north, of range Z west — 

Southeast quarter 9 ) of — southeast quarter (4) ‘of e sec. 13, 
town north, of range 2 wet 

N — quarter (¥) of the northeast quarter (}) of sec. 17, 
town north, of range 2 wess 

Northwest — }) oft — northeast quarter (J) of sec. 17, 
town. 38 north, of ran RR — —— ˖ 

Southwest quarter (}) of the northeast quarter () of sec. 17, 
town. 88 north, of range 2 west once 


— oee@ 


Southeast quarter (Hof the northeast quarter (}) of sec. 17, 


town. 38 north, of range 2 west 


Northeast quarter (J) of the northwest quarter (}) of sec. 17, | : 


town. 38 north, of range 2 west 


North west quarter (J) of the northwest quarter (J) of sec. 17, | 


town. 38 north, of range 2 west 
South west quarter ( — — the north west quarter (}) of sec. 17, 
town. 38 north, o 9208... ——w.—5ð« — 
Southeast quarter ( i) “of the northwest quarter (}) of sec. 17, 
town. 38 north, of range 2 west_._.......-......-......-- 
Northeast quarter (¥) of the southwest quarter (}) of sec. 17, 
town. 38 north, of range 2 west -..... ~.. — 


Northwest quarter (}) of the southwest quarter (1) of sec. 17, 


town. 38 north, of range 2 wel!!! 44«« 
Southwest quarter 1 of the southwest quarter (1) of sec. 17, 
town. 38 north, o 
* Erased in original. 


8343 


range 2 west .... .... ..-...--..------| 


— — tanec — — 


„„ ä 2 — 
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8 2 
15. 
Description of the land. 8 2 5 
12 8 
Sis | 
* iz 
Southeast quarter (J) of of the southwest quarter (J) of sec. 17, 
town. 88 north, o —ͤ pinned « | os 
112 Northeast quarter (4) of of the southeast quarter (70 of sec. 17, 
town. 38 north, o 2 west „ 


Northwest quarter (3) o jo southeast quarter (3) of sec. 17, 
town. 88 north, of range 2 west — 
Southwest quarter (3) of te — quarter (J) of sec. 17, 


town. 88 north, of range 2 wet „ 


* Northeast quarter (J of the — quarter (J) of sec. 19, 


town. 38 north, of range 2 wet — 


Northwest quarter (Hof the — quarter ry of sec. 19, 
town. 38 north, of range 2 wetk-u-᷑t — 
* South west quarter (}) of the norton quarter (}) of sec. 19, 


town. 88 north, of range 2 weddkkdz ..--.. — 


Southeast quarter (}) oF the mo aer quarter (I) of sec. 19, 
town. 38 north, of ran 
* Northeast quarter (ds 0 the northwest quarter (J) of sec. 19, 
town. 38 north, o 
* Northwest quarter ( Loft the — quarter (1) of sec. 19, 
town. 38 north, of range 2 west __..-.-..... .----...-.--.. on 
* South west quarter (}) of the northwest quarter (}) of sec. 19, 
town. 38 north, of range 2 wet 22 
* Southeast quarter ) of the northwest quarter (1) of sec. 19, 
town. 38 north, of range 2 west tk t «- 
* Northeast quarter (Y of the southwest quarter (J) of sec. 19, 
town. 88 north, of range 2 west -....--..-.-.....------.. <- 
Northwest quarter (j) of the south west quarter ( }) of sec. 19, 
town. 38 north, of range 2 west 2 
* South west quarter (J) of the south west quarter (I) of sec. 19, 
town. 38 north, of range 2 wet 1 
* Southeast quarter (}) of the southwest quarter (}) of sec. 19, 
town. 38 north, of range 2 wet re 
Northeast quarter ( i) of of the southeast quarter (}) of sec. 19, 
town. 38 north, o een * 
4113 Northwest quarter ) o — — quarter (J) of sec. 19, 
town. 38 north, of range 2 west “ 
South west quarter (J) of the ae quarter (1) of sec. 19, 
town. 38 north, of range 2 wet — 
Southeast quarter (Hof the ane quarter (3) of sec. 19, 


town. 38 north, of range 2 west res 


68 South west quarter — of he northeast quarter (J) of sec. * 
town. 38 north, o — on | 


114 Southeast quarter (}) of She northeast quarter (1) of sec. 21, 
town. 38 north, of range 2 west fe 
South west quarter ( }) of he — west quarter () of sec. 21, 
town. 38 north, of range 2 west. 
Southeast quarter (}) of the northwest quarter (J) of sec. 21, 
town. 38 north, of range 2 west on 
Northeast quarter (1) of of the south west quarter (1) of sec. 21, | 
town. 38 north, „ 
* Northwest quarter (3) "ot the south west quarter (}) of sec. 21, 
town. 38 north, of range 2 west .. on 
“115 South west quarter (4) of the — quarter (4) of sec. zi. 
town. 38 north, o 


* Erased in original. f Not ass ed. 
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2 
— 


116 


“117 


“418 


119 


10 120 


121 


Southeast quarter 9 of the — quarter (1) of sec. 21, 
town. 88 north, of range 
Northeast quarter (3) of — southeast quarter (}) of sec. 21, 
town. 88 north, of range 2 west_............-----...--..; -- 
ä — — —— 0 te — quarter (I) of sec. 21, 
town. — — 
2 — (}) of othe southeast quarter (}) of sec. 21, 
town. 38 north, o 
Southeast quarter (}) of the — quarter (I) of sec. 21, 
town. 88 north, of range 2 west 
North west quarter 000 — — quarter (}) of sec. i | 
town. 38 north, of range 2 west — oo 
Suutheast quarter (1) of of the southeast quarter (5 ‘of sec. 28, 
town. 38 north, 268.8 — — —— 


— — — —äjo 


— . A le 


Fractional lot I of sec. town. 38 north, of range 2 — oo | 


Northeast quarter (1) of of the northwest quarter (Hof sec. 27, 
town. 38 north, o 
Northwest quarter ) of the northwest quarter (}) of sec. 7, : 


town. 38 north, of range 2 west | oo | 


South west quarter (}) of the northwest quarter (J) of sec. 27, 


town. 38 north, of range 2 wee 


Southeast quarter (J) of the northwest quarter (}) of sec. 27, | 


town. 38 north, of range 2 wege : 


Northeast quarter (}) of the — quarter (}) of sec. 27, 
town. 38 north, of range 2 wes = 


11 „ „„ a 


South weet quarter G The southwest quarter (}) of sec. 27, | 
town. 38 north, o | 
Southeast quarter (}) of th — — quarter (}) of sec. 27, 


town. 88 north, of range 2 west. .... .... ......-.....--.-- 2 
Northeast quarter (1) of of the, southeast quarter (J) of sec. 27, 
town. 38 north, of range 2 west a 


Northwest quarter o the southeast quarter (}) of sec. 27, 


town. 38 north, of range 2 west | os | 


South west quarter ( — of — — quarter (1) of sec. 27, 


town. 38 north, of range 2 wege ons 


Southeast t quarter — — of The southeast quarter (}) of sec. 27, 
town. 1 0 
N — — ( * of ty northeast quarter (}) of sec. 29, 


town. 38 north, o ne 2 
* Northwest quarter Hr of the — quarter (J) of sec. 29, | 

town. 38 north, of range 2 west. — 
Southwest quarter (J of the northeast quarter 0 +) of sec. 29, 


town. 38 north, of range 2 west 
Southeast quarter (+) of the northeast quarter (}) of sec. 29, 


r | 


town. 38 north, of range 2 weꝶũũ -- 


Northeast quarter (}) of the — quarter (}) of sec. 29, 


town. 88 north, of range 2 west...............-. ...---- — 


North west quarter (}) of the — quarter (Y of sec. 29, 


town. 38 north, of range 2 wett sail 


South west quarter (¥) of th the north west — (4) of sec. 29, 
town. 38 north, of range 2 weg 22 


* Erased in original. 
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Description of the land. 


Year of sale. 


No. of certifi- 
cate. 


69 
‘6 422 


6. 123 


4124 


4 125 


10 126 


“6 127 


4 128 


Southeast quarter (} of the northwest quarter (}) of sec. 29, 
town. 38 north, of range 2 west 
Northeast quarter (}) of the — quarter (1) of sec. 29, 
town. 38 north, of range 2 wes 
Northwest quarter ( — of — southwes quarter (}) of sec. 29, | 
town. 38 north, of range 2 west 
South west quarter (¥) of the — quarter (J) of sec. 20, „ 
town. 38 north, of range 2 west .--. | 
Southeast quarter (Y of the southwest quarter (}) of sec. 29, 
town. 38 north, of range 2 west 
Northeast quarter (}) of the southeast quarter (}) of sec. 29, 
town. 38 north, of range 2 west 


eo @oeeoeee 


Northwest quarter 
town. 38 north, 
South west quarter 


i) of the southeast quarter (4) of sec. 29, 
range 2 west 


town. 38 north, o 


Northeast quarter (+) of the — quarter (1) of sec. 31, 


town. 38 north, of range 


(3) of of the southeast quarter (}) of sec. 29, 


ge 2 west 


North west quarter Y of the ae quarter (}) of sec. 31, 
town. 88 north, of range 2 west - 
South west quarter (}) of the northeast quarter ( (4) of sec. 81, 
town. 38 north, of range 2 west 
Southeast quarter (J of the northeast quarter (I) of sec. 81, 
town. 88 north, of range 2 west 
Northeast quarter (}) of the northwest quarter (3) of sec. 31, 
town. 88 north, of range 2 west 


Northwest quarter (J) of the northwest quarter (I) of sec. 81, 
town. 38 north, of range 2 west 


South west quarter () of the northwest quarter (}) of sec. 31, „* 
oO 


town. 88 north, 


Southeast t quarter (J of the northwest quarter (}) of sec. 81, 
88 north, of range 2 west 
Northeast quarter (4) of the — quarter (1) of sec. 31, 


town. 


town. 38 north, 


North west quarter ( — of the — quarter (3) of sec. 31, 


town. 38 north, o 
Southwest quarter ( 
town. 38 north, of 
Southeast & quarter ( 
town. 
N — gente (} 


— ô— 


r ccaonmondanidinnenn 
range 2 west 
3) of the south west quarter (}) of sec. 31, 
range 2 wett 
4) of t }) of the south west quarter 177 of sec. 31, 
2 west........ 
D of the southeast quarter (}) of sec. 31, 


town. 38 north, o —. 

Northwest quarter (3) of “of the southeast quarter (}) of sec. 31, 
town. 38 north, o „ « 

South west quarter ( ) of the — quarter (7 of sec. $1, 
town. 38 north, of range 2 wes 

Southeast quarter (}) of the southeat quarter (}) of sec. 31, | 
town. 88 north, of range 2 wes 

South west quarter ( — of "ihe —— quarter (J) of sec, 33, | 
town. 38 north, o 

Southeast quarter (+) of the — quarter (1) of sec. 33, 
town. 88 north, of range 2 west. 

Northeast quarter ( 75 of the southwest quarter (}) of sec. 33, 
town. 38 north, of range 2 west 


1111 — —l— . — — — eee 
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Exhibit “A” Worcester—Continued. 


Description of the land. 


* 


Year of sale. 
No. of certifi- 
cate. 
Am't of tax 


ssss s # 


Northwest quarter 9 of the southwest quarter (1) of sec. 33, 
town. 38 north, of range 2 west — 0 
Southeast quarter (}) of the southwest quarter (}) of sec. 88, 
town. 38 north, of range 2 wesũtt — 
“129 Fractional lot 8 cf sec. 35, town. 38 north, of range 2 west. 
Fractional lot 4 of sec. 35, town. 38 north, of range 2 west. 
Fractional lot 5 of sec. 35, town. 38 north, of range 2 west .... 

* Northeast quarter (}) of the northeast quarter 5 of sec. 5, 
town. 39 north, of range 1 east ao | os 


* Erased in original. 


70 Endorsed :] State of Wisconsin, circuit court, Price county. 
Filed April 10, 1884. Charles H. Darlington, clerk. Filed 
July 17, 1885. Clarence Kellogg, clerk sup. c’t Wis. 


71 Circuit Court, Price County. 


WIsconsiIn CENTRAL RAILROAD CourAx x, Plaintiff, 
v8. 
Price County, THE County TREASURER OF PRICE Suit No. 6. 
— and The County Clerk of Price County, De- 
fendants. 


The State of Wisconsin to the said defendants and each of them: 


You are hereby summoned to — — within twenty days aſter 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid; and in case of your 
failure so to do judgment will be rendered against you according to 
the demand of the complaint, of which a copy is herewith served 


upon you. 
EDWIN H. ABBOT, 
Plaintiff's Attorney. 
P. O. address, Milwaukee, Milwaukee Co., Wis. 


(Endorsements:) Summons and complaint. Edwin H. Abbot, at- 
torney for plaintiff, Milwaukee, Wis. Suit No.6. Filed April 10th, 
1884. Charles H. Darlington, clerk cir. 't. Filed July 17, 1885. 
Clarence Kellogg, clerk sup. c’t Wis. 
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72 Findings. 
Cireuit Court, Price County. 


WIsconsIn CENTRAL RAILROAD Company, Plaintiff, 
3 against ,; 
Price County, THE County CLERK. and County Suit No. 6. 
TREASURER OF PRICE County, Defendants. 


This action was tried on the 28th and 29th days of Jannary, A. D. 
1885, before the Hon. Charles M. Webb, circuit judge, sitting at Phil- 
lips, Wisconsin, and upon the evidence offered and given in behalf 
of the plaintiff and defendants, the court having heard the argu- 
ments of counsel for the respective parties in the case, the following 
facts and conclusions of law were found by the court: 


Facts Found. 


First. That all of the lands described in the plaintiff’s complaint 
are wild, unoccupied, and unimproved, and are situated in the town 
of Worcester, county of Price, and State of Wisconsin, and are a 
portion of the lands granted to the State of Wisconsin by the 3d sec- 
tion of the act of May 5th, 1864, hereinafter referred to, for the pur- 
pose of aiding in the construction of what is now the Wisconsin 
Central railroad. 

Second. That eleven (11) of the “forties” of the land de- 
73 seribed in the plaintiff’s complaint are situated within the 

ten-mile limits of said grant, and all the rest of the lands 
described in the plaintiff’s complaint are situated within the indem- 
nity limits of said grant, and are all located in the sections desig- 
nated by odd numbers. | 

Third. That all of said lands were assessed in said town of Wor- 
cester in 1883, and put into the tax-roll, and the amount of tax car- 
ried out against each respective piece, as set forth in the plaintiff’s 
complaint, but said lands were not assessed to the plaintiff nor to 
any one else, nor to “unknown,” and none of the real estate in- 
cluded in the assessment-roll for that year was assessed to the owners 
thereof; that a warrant was attached to said tax-roll, and the roll, 
with said warrant attached, placed in the hands of the town treas- 
urer of said town of Worcester for collection; that the taxes levied 
and assessed on said lands were unpaid, and the town treasurer of 
the said town of Worcester returned the same to the county treas- 
urer of Price county as delinquent, as set forth in the plaintiff’s 
complaint. 

Fourth. That the plaintiff received a patent from the State of 
Wisconsin, bearing date February 25th, 1884, whereby the State con- 
veyed to it all of the lands described in the plaintiff’s complaint, 
which patent is by our statute made presumptive evidence of the 

facts therein stated, and that the grantee named therein be- 
74 eame vested thereby at the date thereof with absolute title in 
fee to the lands therein described ; that, according to the true 
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intent and meaning of said act of Congress of May 5th, 1864, en- 
titled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin,” and of the various acts of the 
Legislature of the State of Wisconsin conferring said grant upon the 
plaintiff, the plaintiff took no title to said lands and had no right 
to go into possession of or sell and convey the same until it should 
receive patents therefor, and it was not the intent and meaning of 
said act of*Congress that the plaintiff should take or have any tax- 
able interest in said lands until it had earned the same by building 
the railroad contemplated by said third section in accordance with 
the terms of said act of Congress and of the acts of the Legislature 
aforesaid, and that the plaintiff did not even then acquire any tax- 
able interest in or to any specific lands until the grant had been 
applied thereto and said lands had been segregated from the public 
domain; that until they were segregated and identified and the 
grant applied thereto the grant was a “ float.” 
Fifth. That the plaintiff had no means of identifying any partic- 
ular lands which it would finally receive for the building of said 
road until it received patents therefor, as the Commissioner 
75 of the General Land Office and the Secretary of the Interior 
Departinent of the United States had jurisdiction and a super- 
vising control over the matter, and might approve or reject the selec- 
tion made by the plaintiff and might allow conflicting claims to said 
lands; that more than one-half of all the lands in the odd-numbered 
sections within the ten-mile limits had been disposed of by the Gen- 
eral Government before and after May 5th, 1864, the date of the 
original grant, and before September, 1869, the time when the grant 
was withdrawn from the market by the General Land Office; that 
the construction to be given to said act of Congress was in doubt and 
unsettled, and the quantity of land granted to the State by said act 
for the benefit of the plaintiff was undetermined by the Secretary of 
the Interior and was in dispute between the State and the United 
States, and the lands described in the complaint in this action, 
together with a large quantity of other lands, as well as the patents 
therefor, were withheld from the State and the plaintiff by the 
Secretary of the Interior, and the issuing of patents to the plaintiff 
was delayed by the action of the United States Government in con- 
sequence thereof; that the General Land Office of the United States 
had exclusive control, in the first instance, and the sole power to de- 
termine how much and what lands the plaintiff was entitled 
76 to receive under said act of Congress, and to decide all con- 
flicting claims thereto; that the plaintiff did not in any man- 
ner delay the issuing of patents to it, but, on the contrary, was dili- 
gent and persistent in its efforts to procure said patents from the time 
when its railroad was finished down to the time when said patents 
were issued ; that the delay in their issue was caused entirely by the 
acts of the Government of the United States and the General Land 
Office, against the protest of both the plaintiff and the State of Wis- 
consin, and in spite of continued and unintermitted efforts made by 
both plaintiff and State to obtain their issue by the Interior Depart- 
ment. 1 
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Sixth. That the lands described in the plaintiff’s complaint in this 
action had, at the time the taxes were levied and assessed thereon 
in 1883, been selected as lands to which said land grant applied ; 
but said selections had not been approved by the Secretary of the 
Interior, and had not been certified to the State of Wisconsin, and 
had not in any manner been identified as lands upon which the 
plaintiff would eventually receive patents. On the contrary, the 

retary of the Interior refused to recognize the rights of the State 
of Wisconsin to said lands or to approve the selections so made. 

Seventh. ‘That all the material — in the plaintiff's com- 
plaint are true. 


77 Conclusions of Law. 


As conclusions of law for the foregoing I find— 
First. That it was not the intent and meaning of said act of Con- 
gress of May 5th, 1864, that so long as the lands therein mentioned 
were held in trust by the United States or the State of Wisconsin 
and the trust thereby created remained unexecuted and the lands 
thereby granted had not been identified and set apart and the grant 
applied thereto said lands should be subject to taxation, but that 
when the lands in question had been earned by the plaintiff by the 
completion of its road and had been patented to it then they thereby 
became relieved of the trust and burden implied in thegrant. Prior 
to that the company had no right to dispose of the lands, but there- 
after the company would hold them under the patents with the 
same right of absolute disposition as lands held by individuals 
under patents by purchase from the General Government; that after 
this had been done the title and ownership of the lands thereby 
— not only beyond the control of tlie United States, but also 
yond the control of the State, and the lands became, like other 
rivate property, subject to such burdens of Government as the 
tate, subject to constitutional limitations, might in its wisdom and 
discretion impose upon them; that lands sold by the United States 
may be taxed before the patent is issued, where the lands are identi- 
fied and the right to a — is complete, and the equitable 

78 title is fully vested in the party without any further act re- 
maining to be done either by said party or by the General 
Government or by the State, provided the right of said party to a 
patent is not denied; but in the present case the General Govern- 
ment had a further duty to perform in respect of these lands at tlie 
time these taxes were levied and assessed, and tlie riglit of the State 
and the plaintiff to said lands was substantially denied, since it was 
not conceded or admitted by the Secretary of the Interior. The 
patents introduced in evidence on the part of the plaintiff are evi- 
dence that the lands therein described had then been earned by the 
plaintiff and are prima facie evidence that the plaintiff thereby re- 
ceived a title to said lands in fee; that up to the date of said patents 
the legal title was either in the United States or the State of Wiscon- 
sin, and the patents being dated February 25th, 1884, rebuts any 
presumption that the lands were prior to that time subject to taxa- 
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tion, and the burden of proving that the lands were subject to to xa- 
tion at the time when the taxes were levied and assessed thereon 
rests upon the defendants; that the evidence offered by the defend- 
ants failed to overcome the prima facie evidence of the plaintiff; 
that while these lands had been in truth earned by the plaintiff before 
the lands were assessed for taxation, yet they were withheld from the 

plaintiff by the refusal of the Interior Department to determine 
79 conflicting claims thereto, aud the plaintiff could not exer- 

cise control over them until it should be determined whether 
the plaintiff was entitled to receive patents for them as part of the 
lands of said grant. In the meautime no rule of law or equity would 
require the plaintiff to pay taxes thereon. The fact of the comple- 
tion of the road some time before the patents issued to the plaintiff 
is not evidence of any fraudulent practice to prevent the issuance of 
the patents for the purpose of avoiding taxation; and, on the other 
hand, the proofs are positive and uncontradicted that both State 
and plaintiff persistently tried to procure such issue. 

Second. That under the land-grant act of May 5th, 1864, said 
grant was a float and did not attach to any particular lands until 
the route of the road had been definitely fixed and the lands had 
been selected and the selections had also been duly — by the 
Secretary of the Interior; that as long as the elaims of the plaintiff to 
these lands was not ad mitted and recognized and, much more, as long as 
it was denied and disputed by the proper officers of the Govern- 
ment of the United States and as long as patents were consequently 
withheld by said officers against the will and request of the plaintiff, 
the lands were not subject to taxation by the State. 

Third. That under the Constitution and laws of the United States, 

as well as under the constitution and laws of the State of 
80 Wisconsin, the lands described in the plaintiff’s complaint 

were not subject to taxation in the year 1883; that the taxes 
levied and assessed thereon and the return thereof as delinquent by 
the town treasurer of the town of Worcester were and are illegal 
and void and should be set aside, for the reason that said lands were, 
both by the Constitution and laws of the United States as well as of 
the State of Wisconsin, exempt from taxation in 1883, at the time 
said taxes were levied and assessed thereon. 

Fourth. That under the provisions of said act of Congress of May 
5th, 1864, the assessment and return of said lands for taxation was 
illegal and void, and the said tax is a cloud upon the plaintiff's 
title, and the plaintiff is entitled to prevail in this action and the 
relief prayed for in this complaint. 


By the court: 3 
CHAS. M. WEBB, Judge. 


(Endorsements :) Findings. Suit No. 6. Filed February 18th, 
1885. N. F. Norlin, clerk circuit court. Filed Jul. 17th, 1885. 
Clarence Kellogg, clerk sup. c’t Wis. 
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81 Exceptions to Findings. 
Circuit Court, Price County. 


K. 


Wisconsin CENTRAL RATLROAD Company, Pl'ff, 


ag at L 
Price County, THe County CLERK, and County TREASURER OF | 
Price County, Def ts. ! 


And now comes the defendants, by their attorneys, Willis Hand, 
M. Barry, & A. R. Mead, and except to the court’s findings of fact 
and conclusions of law in the above-entitled case as follows: f 


8 


Ti é Exceptions to Findings of Fact. 


i 1. The defendants except to the following language contained in 24 
| the first finding of fact, viz: “All of the lands * * * are 
: wild, unoccupied, and unimproved.” 

| 2. The defendants except to the fourth finding of fact and to f 
| each part thereof as being against the evidence. Defendants ! 
except particularly to the following language contained therein, | 

viz: “ Whereby the State conveyed to it all the lands described in 

the plaintiff’s complaint,“ * “and that the grantee named 
j therein became vested thereby at the date thereof with absolute 4 
14 title in fee to the lands therein described; that, according to the i 
— true intent and meaning of said act of Congress of May 5th, 1864,” 
4 * „ * “and of the various acts of the Legislature of the 
4 State of Wisconsin, conferring said grant upon the plaintiff, * 
1 82 the plaintiff took no title to said lands” * * * “untilit 4 
should receive patents therefor ;” also “and that the plaintiff : 
did not even then acquire any taxable interest in or to any specific ; 
f 


Hit lands until the grant had been applied thereto and said lands had 
147 been segregated from the —— domain; that until they were seg- 
— and identified and the grant applied thereto the grant was 
iim a ‘float.’ ” 
int 3. The defendants except to the following language contained in 
1 the fifth finding of fact, viz: “That the plaintiff had no means of 
1. identifying any particular lands which it would finally receive for 
t the building of said road until it received patents therefor, as the 
Commissioner of the General Land Office and the Secretary of the 
Interior” * * * “might approve or reject the selections made 
by the plaintiff, and might allow conflicting claims to said lands; 
that more than one-half of all the lands in the odd-numbered sec- 
tions within the ten-mile limits had been disposed of by the General 
Government before und after May 5th, 1864, the date of the original 
grant, and before September, 1869 ;” also that the construction to 
given to said act of Congress was in doubt and unsettled, and 
the quantity of land granted to the State by said act for the . 
benefit of the plaintiff was — He by the Secretary 

83 ofthe Interior, and was in dispute between the State and the 


— * 
— N e eee 


PRICE COUNTY ET AL. 55 


United States, and the lands described in the complaint in 
this action, together with a large quantity of other lands, as well as the 
patents therefor, were withheld from the State and the plaintiff by 
the Secretary of the Interior, and the issuing of patents to the plain- 
tiff was delayed by the action of the United States Government in 
consequence thereof, and the General Land Office of the United 
States had exclusive control in the first instance and the sole power 
of determining how much and what lands the plaintiff was entitled 
to receive under said act of Congress, and to decide all conflicting 
claims thereto;” * * * “that the plaintiff” * * * “was dili- 
gent and persistent in its efforts to procure said patents: * * 
“that the delay in their issue was caused entirely by the acts of the 
Government of the United States and the General Land Office, 
against the protest of both the plaintiff and the State of Wisconsin 
and in spite of continued and unintermitted efforts made by both 
plaintiff and State to obtain their issue by the Interior Department.” 
4. Defendants except to the following language contained in the 
sixth finding of fact, viz: “ But said selection had not been ap- 
proved by the Secretary of the Interior and had not been certified 
to the State of Wisconsin. and had not in any manner been 
84 identified as lands upon which the plaintiff would eventually 
receive patents.” 
5. The defendants except to the 7th finding of fact and to the 
whole and each part thereof. 


Exceptions to Conclusions of Law. 


1. Defendants except to the following language contained in the 
court’s first conclusion of law, commencing at the 24th line, viz: 
„Or by the General Government or by the State, provided the right 
of sai party to a patent is not denied; also, 36th line, and the 
patents being dated February 25, 1884, rebuts any presumption that 
the lands were prior to that time subject to taxation;” * * * 
“that the evidence offered by the defendants failed to overcome the 
prima facie evidence of the plaintiff ”—i. e., the patents; also, line 
43, “yet they were withheld from the plaintiff by the refusal of 
the Interior Department to determine conflicting claims thereto, 
and the plaintiff could not exercise control over them until it should 
be determined whether the plaintiff was entitled to receive patents 
for them as part of the lands of said grant. In the meantime no 
rule of law or equity would uire the plaintiff to pay taxes 

thereon ;” also, line 53, “ — on the other haud, the prooſs are 
85 positiveand uncontradicted that both State and plaintiff tried 
to procure such issue, as not sustained by the evidence. 

2. Defendants except to the following language in the court’s sec- 
ond conclusion of law, third line: “And the lands had been selected 
and the selection had also been duly approved by the Secretary of 
the Interior; that as long as the cla-m of the plaintiff to these lands 
was not admitted and recognized and, much more, as long as it was 
denied and disputed by the proper officers of the Government of the 
United States, and as long as patents were consequently withheld by 
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said officers, against the will and request of the plaintiff, the lands 
were not subject to taxation by the State,” as not sustained by the 
evidence. 

3. The defendants except to the third conclusion of law and to 
each part thereof as not sustained by the evidence. 

4. The defendants except to the fourth conclusion of law and to 
each part thereof as not sustained by the evidence. 

Dated Feb’y 19, 1885. 

WILLIS HAND, M. BARRY & A. R. MEAD, 


Def is Alt’ys. 


(Endorsements:) Defendants’ exceptions to findings of fact & con- 
clusions of law. Case No.6. Original. Filed February 24th, 1885. 
N. F. Norlin, clerk cir. et. Filed Jul. 17, 1885. Clarence Kellogg, 
clerk sup. c’t Wis. Mead, Hand & Barry, def’ts’ att’ys. 


86 At a general term of the circuit court held at the court- 

house, in the village of Phillips, in and for the county of Price 

— State of Wisconsin, on the 28th and 29th days of January, A. 
1885. 


Present: Hon. Charles M. Webb, eireuit judge. 


Judgment. 


Wisconsin CENTRAL RAILROAD Company, Plaintiff, 
| against , 
Price Couxty, THe County CLERRK, and County Suit No. 6. 
TREASURER OF PRICR County, Defendants. 


This action having come on for trial before the court, on the issues 
joined therein, at the general term of the circuit court, held at the 
court-house, in the village of Phillips, in and for the county of Price, 
on the 28th day of January, A. D. 1885, before the Hon. Charles M. 
Webb, circuit judge—T. L. Kennan appearing for the plaintiff, 


Willis Hand, M. Barry and A. R. Mead, Esquires, appearing for the 


defendants—and the court having heard the .proofs an ay 
tions of the respective — and having thereupon made his 
decision in writing, which has been filed with the clerk of this court, 


and having thereby decided that all the material allegations 


87 of the complaint herein are true, and that the plaintiff is en- 
titled to the relief demanded in the complaint: 

Now, therefore, on the said decisions and the pleadings and pro- 
ceedings in this cause, on motion of T. L. Kennan, one of the at- 
torneys for the plaintiff, it is— : 

Ordered and adjudged that all the lands described in the plain- 
tiff’s complaint, a list of which is hereto attached and marked “ Ex- 
hibit A,” are a portion of the lands granted to the State of Wisconsin 
by the third section of the act of Congress, dated May 5th, 1864, 
entitled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin; that the State of Wisconsin, 
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on or about the 25th day of February, A. D. 1884, duly conveyed 
all of said lands to the plaintiff herein, whereby the plaintiff then 
became and stil! is the owner thereof in fee; that according to the 
true intent and meaning of said act of Congress above mentioned 
and of the various acts of the —— of the State of Wisconsin 
conferring said grant upon the plaintiff, the plaintiff took no title to 
said lands and had no right to go into possession of or sell and con- 
vey the.same until it should receive patents therefor, and it was 
not the intent and meaning of said act of Congress that the plain- 
tiff should take or have any taxable interest in said lands until it 
had earned the same by building the railroad contemplated 
88 dy said third section of said act of Congress in accordance 
with the terms of said act and of the acts of the Legislature 
aforesaid, and said lands did not become subject to taxation until 
the grant had been applied thereto and said lands had been segre- 
gated from the public domain; that until they were so segregated 
and identified as lands to which the grant applied the grant was a 
“float;” that all of said lands were assessed for taxation in the town 
of Worcester and county of Price in 1883, and the amount of taxes 
assessed and carried out against each description is shown by the 
exhibit hereto attached ; that the lands described iu the plaintiff’s 
complaint in this action had, at the time the taxes were so levied 
and assessed thereon in 1883, been selected as lands to which said 
grant applied, but said selections had not been approved by the Sec- 
retary of the Interior and had not been certified to the State of Wis- 
consin, and had not in any manner been identified as lands upon 
which the plaintiff would eventually receive patents or set apart as 
lands to which said land grant applied; and said lands were not, 
at the time they were assessed in 1883, subject to taxation, and all 
taxes so levied and assessed thereon were and are illegal and void and 
should be set aside; that when the lands in question had been 
earned by the plaintiff by the completion of its road and had 
89 deen patented to it they thereby became relieved of the trust 
and burden implied in the grant, and the company would 
hold under the patents with the same right of absolute disposition 
as lands held by individuals under patents by purchase from the 
General Government; that after this had been done the title to the 
ownership of the lands thereby passed not only beyond the control 
of the United States, but also beyond the control of the State, and 
the lands became, like other private property, subject to such bur- 
dends of government as the State, subject to Constitutional limitations, 
night, in its wisdom and discretion, impose upon them. 
he patents introduced in evidence on the part of the plaintiff 
are evidence that the lands therein described had then been earned 
by the plaintiff and are prima facie evidence that the plaintiff thereby 
received a title to said lands in fee; that up to the date of said = 
ents the title was either in the United States or the State of Wis- 
consin, and the patents being dated February 25th, 1884, rebuts any 
presumption that the lands were prior to that time subject to taxa- 
tion, and the burden of proof that the lands were subject to taxa- 
ation 4 the time the taxes were levied and assessed thereon rested 
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upon the defendant; that the evidence offered by the defendant 
failed to overcome the prima facie evidence of the plaintiff; that under 

the land-grant act of May 5th, 1864, said grant was a “ float,” 
90 and did not attach to any particular lands until the route of 

the road had been definitely fixed and the lands had been 
selected and the selection had been duly approved by the Secretary 
of the Interior ; that as long as the claim of the plaintiff to those lands 
was not admitted and nized, but was denied and disputed by 
the proper officers of the Government of the United States, and as 
long as patents were consequently withheld by said officers against 
the will and request of the plaintiff, the lands were not subject to 
taxation by the State,and no rule of law or equity would require 
the plaintiff to pay taxes thereon. The fact of the completion of the 
road some time before the patents issued to the plaintiff is not evi-, 
dence of any fraudulent practice to prevent the issuance of patents 
fur the pur of avoiding taxation. 

It is further adjudged that under a proper construction of the act 
of Congress of May 5th, 1864, above referred to, and of the Constitu- 
tion and laws of the United States and the constitution and laws of 
the State of Wisconsin, the said lands were not subject to taxation 
in the year 1883, and- the taxes levied and assessed thereon and the re- 
turn thereof as delinquent by the town treasurer of the town of 
Worcester were and are illegal and void and should be, and hereby 
are, set aside as a cloud upon the plaintiff’s title. 

And it is further adjudged and determined that the defendants 
be, and they are hereby, perpetually enjoined and restrained from 
collectivg or attempting to collect the taxes so levied and assessed 

on said lands in the year 1883, and the county treasurer of 
91 Price county is perpetually enjoined and strictly prohibited 

from advertising said lands for sale for the non-payment of 
said taxes, and each and all of the defendants and their successors 
in office, agents and attorneys, are perpetually —— and strictly 
prohibited from taking any steps whatever to enforce the collection 
of said taxes, and the injunction heretofore granted herein is made 
perpetual. 

And it is further adjudged and determined that the plaintiff, The 
Wisconsin Central Railroad Company, do have.and recover judg- 
ment against the defendant, Price County, for the sum of $354 dol- 
lars and 35 cents for its costs and disbursements in this action. 


By the court: 
N. F. NORLIN, 
Clerk of Circuit Court, Price Co., Wis. 
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Exuisit “A.” 


Description of the land. 


22 


* 


16 


17 


19 


* 


* Northeast quarter ( U of — south west quarter (1) of sec. 81, 
town. 34 north, of range 2 west 
* North west quarter * of the southwest quarter (}) of sec. 31, 
town. 34 north, of range 2 west................--.. .--- 
Southeast quarter i): — the south west quarter (1) of sec. 81, 
town. 34 north, o 2 —— 
ae quarter * — south west quarter (1) of sec. 31, 


town. 34 north, of range 2 west 


* South west quarter {t) of — — quarter (1) of sec. 31, 
town. 35 north, of range 2 west 
* South west quarter (}) of the — quarter (I) of sec. 31, 
town. 85 north, of range 2 west 
* North west quarter (+) of the southeast quarter (}) of sec. 31, 
town. 36 north, of range 2 west 
* Fractional lot 17 of sec. 7, town, 36 north, of range 1 east 
* Fractional lut 18 of sec. 7, town. 36 north, of range 1 east 


Northeast quarter (}) of the northeast quarter (}) of sec. 1, 
town. 86 north, of range 3 east 

Northwest quarter (}) of the northeast quarter (}) of sec. 1, 
town. 36 north, of range 3 east ........ .--. 

South west quarter (} — the northeast quarter () of sec. 1, 
town. 36 north, of range & east...... . 

Southenst quarter (J of the northeast quarter ( }) of sec. 1, 
town. 86 north, of range 3 enst ..-...-.-.-... .--- 

Northeast quarter (}) of the southwest quarter (}) of sec. 1, 
town. 36 north, of range 3 enst .........-...-.-.-------- 

Southeast quarter (}) of the southwest quarter (}) of sec. 1, 
town. 36 north, of range 3 engl 
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Northwest quarter (}) 2 She — quarter (1) of sec. 1, 
town. 36 north, of range 3 east 

South west quarter ( te — southeast quarter (4) cf sec. 1, 
town. 36 north, of range 3 eust 

Southeast it quarter ( — of the southeast quarter (}) of sec. a 
town. 36 north, o SE 

North weat quarter () of the northeast quarter (9 of t sec. 11, 
town. 86 north, of range 3 ent 

South west quarter (J) of the northenst quarter (}) of sec. 11, 
town. 36 north, of range 3 ens 

Northeast quarter ({) of of the northwest quarter (}) of sec. 11, 
town. 36 north, o ap S nit. ————— 

North west quarter () of tt the northwest quarter (}) of sec. 11, 


town. 36 north, of runge 3 east 
South west quarter — of the — quarter (J) of sec. 11, 
town. 36 north, of range 3 east 
Southeast quarter N of ‘the — quarter (3) of sec. 11, 
town. 36 north, of range 3 east _...........---...-..--- 
Northeast quarter (}) of the — quarter (1) of sec. 11, 
town. 36 north, of range 8 east... 
Northwest quarter 11 of the ae manana (5) of sec. 11, 
town. 36 north, of range 8 east ..........-........----- 


i —— 


| Year of sale. 


S 8 8 8 8 8 8 
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Exhibit “A”—Continued. 


Description of the land. 


æqàꝓU—2—6——ñ—— ę . : —— — 


Tear of sale. 
| No. of certifi- 


* 
„T — SSS SU. — Sere —— 


— 


. 
— 


rr DDD ee 


* " — — —— 
ä—— D ˖ —B—S— ͥũę — 2˖·— — äN— 
— 


. ccna aici i le ss 


— — — of — —— quarter (1) of sec. 11, 
— guar of fe 4 2 
. —̃— . 1 
— —ͤ—ͤ—— 
2 2 —— 
⁵ꝓ⸗h! ented I 
Southeast quarter (}) of the northeast quarter (}) of sec. 5, 
town. 86 north, of range 1 west — 


Northeast quarter (}) of the north west quarter (J) of sec. 5, 
town. 36 north, of range I west _ 

Southeast quarter (+) of the — quarter (J) of sec. 5, 
town. 36 north, of range 1 wett -- 

Northeast quarter (}) of of the — quarter (I) of sec. 5, | 
town. 36 north, o 


33 oo 
Northwest quarter (4) of "the southeast quarter (}) of sec. 5, 
town. 36 north, of range 1 west 
South west quarter ( — — the southenst quarter (J) of sec. 5, 
town. 36 north, o ge 1 west.......... — oo 
Southenst quarter (}) of the southenst quarter (1) ‘of sec. 5, 
town. 36 north, of range 1 west - — 
* Northeast quarter (}) of the northeast quarter Wm of sec. % 8 
town. 36 north, of range 1 west oe 


town. 36 north, of range 1 west .-...-.....-..' -- 

Northeast quarter (1) “of oy wacker quarter (J) of sec. 17, 
town. 86 north, of range 1 wett 

Northwest quarter Gi of of the northeast quarter (}) of sec. 17, | 
town. 36 nurth, . on 

South west quarter (}) of th the northeast quarter (4) of sec. 17, 
town. 36 north, of range 1 west _ 

Northeast quarter (Y of the northwest quarter (J) of sec. 17, 
town. 36 north, of range 1 west 

North west quarter ( ) of the northwest quarter (3) of sec. 17, 2 
town. 36 north, of range 1 west 

South west quarter ( — of the north west quarter qd) of sec. 17, i 


town. 36 north, of range I west ow 
Southeast quarter (}) of the northwest quarter (}) of sec. 17, | 

town. 36 north, of range 1 west — 
Northeast quarter (}) of the southwest quarter (}) of sec. 17, | 

town. 36 north, of range 1 west ...............--...--.- „ 


North west quarter Ly) of of the south west quarter (}) of sec. 17, 
town. 36 north, 

South west quarter (1) of the = quarter (}) of sec. 17, 
town. 86 north, of range 1 wet wm | 


r 


* Erased in original. 


| cate. 


S 88 8 8 8 8 8 8 8 
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Exhibit “A”—Continued. 
4813 
E 5 3 
Deseription of the land. 8 85 * 
‘Sis | 8 
13932 < 
| $ Cts. 
“ 25 Northwest — 952 of — southeast quarter (1) of sec. 25, | 8 
town nort eee 2 
—a quarter ( je of (the southeast quarter (}) of sec. 25, 8 
town north, o — — co — 
North fractional — f (}) of — north west quarter (3) of sec. | 
1, town. 36 north, of range 2 west o | << 
Southwest _— (}) of of the north west quarter (}) of sec. 1, | 18 
town north, 0 west 2 
Southeast — (50 of the northwest quarter (4) of sec. 1, 10 
town. 36 north, of ran — oo 
“ 26 9 — — (D of * — quarter (1) of sec. 5, 10 
town north, of range ON... .00 cocccccecs — — oo — 
Northwest quarter (}) of the southwest quarter (1) of sec. 5, 
town. 86 north, of range 2 west -|-- |<) 9 
— (}) of — south west quarter (}) of sec. 5, on 
town north, of range 2 west — 
Northeast — ) of — northeast quarter (1) of sec. 7, | 10 
town. 36 north, of range 2 west: ri: 
“ 27 —— quarter (}) (}) of —— northeast quarter (1) of sec. 7, | on 
town north, o 1618 ——— | oe | os 
South west — (}) rot the — (+) of sec. 7, | 9 
town. 36 north, of range 2 west ee —— ee 
Southeast — 0 uf the northeast quarter 15 of see. <3 Red 80 
town. 36 north, of ran WED .cancccocsnsceseseencuns | eo | os 
Northeast — 9 ) of the northwest quarter (}) of sec. 7, | — 
town. 36 north, of ran 6 — — con o | a 
“ 28 ae quarter })o — north west quarter (1) of sec. 7, on 
town north, of range 2 weste ee | oc 
— = (3) of the northwest quarter (J) of sec. 7, oe 
town no 1 2 
94 Southeast quarter (2) of — north west quarter (1) of sec. 7, | 80 
town no of range 2 west oo | oo 
9 — quarter — of — — quarter (1) of sec. 9, | oes 
town. 36 north, of range 2 west._...................---- oo | on 
„ 29 Southwest quarter (4) of he — quarter (1) of sec. 9, 10 
town. 36 north, of range 2 wet! — 
— quarter (1) of | of the — quarter (}) of sec. 9, 200 
town north, o 9 Ä Ä ao | a 
Southeast quarter (J (1) of | t - — quarter (I) of sec. 9, oe 
town north, of range 2 C 
— — (}) of of — south west quarter (}) of sec. 9, 10 
town north, o WON6.. oc coce ——— co | co 
“ 30 Northwest quarter ( )o —— quarter (1) of sec. 9, ae 
town north, of range 2 west co | as 
— — — of — — quarter (1) of sec. 9, ae 
town nort ——— e 
Southeast 52258 (f Def t n quarter (1) ‘of aec. 9, oe 
town. 36 north, of range 2 west -.. ................-.-. oo | os 
— quarter . (}) of — southeast quarter (I) of sec. 9, oe 
town no 0 west 212 
® — — 0 ene southeast quarter (1) of sec. 9, 
town. 36 north, of range 2 west .... ow | on 
% 31 Southwest quarter ot the southeast quarter (1) of sec. 9, 
| 
town. 36 north, of range 2 west -. | -. | 1 98 
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Description of the land. 


14 35 


66 37 


Southeast quarter (¥) of — — quarter (1) of sec. 9, 
town. 36 north, o — — 

Northeast quarter (}) of the — quarter (1) of tec. 11, 
town. 36 north, of range 2 wet ._-.-. 1 

North west quarter () oft }) of — — quarter ( (2) ot of sec. 1], 
town. 36 north, o 


| ‘jn of sale. 


town. 36 north, of range 2 west 
Southeast quarter (4) of the northwest quarter (}) of sec. 11, 
town. 36 north, of range 2 west 
Northeast quarter (}) of the — quarter (1) of sec. 11, 
town. 36 north, of range 2 west _................-------- 
North west quarter (J) of the — quarter (1) of tec. 11, 
town. 36 north, of range 2 west 
Southwest quarter. (1) of the south west quarter (I) of sec. 11, 
town. 86 north, of range 2 wet 
Southeast quarter (J) of the southwest quarter (J) of sec. 11, 


town. 36 north, of range 2 wet 
Northeast quarter (}) of the southeast quarter (}) of sec. 11, | 
town. 36 north, of range 2 west 


Northwest quarter }) of the southeast quarter (3) of sec. 11, | 5 


town. 36 north, o — — 


Southwest quarter J) of — — quarter (I) of sec. 11, | : 


town. 36 north, of range 2 wett 


Southeast quarter (2) of Hof the — quarter (1) of sec. 11, | 8 


town. 36 north, o 5 — —— 
* Northenst quarter (+) 8 the south west quarter (1) of sec. 18, 
town. 86 north, of range 2 west : 
* North west quarter (}) uf the south west quarter (1) of sec. 18, 
town. 36 north, of range 2 wet 
South west quarter ( — o — south west quarter (1) of sec. 13, 
town. 36 north, o a 
Southeast quarter (}) of t the southwest quarter (}) of sec. 13, 
town. 36 north, of range 2 west 
Northeast quarter ( us 0 — southeast quarter 77 of sec. 13, 
town. 36 north, o Yat the a Sn 
North west quarter 11 of the southeast quarter (}) of sec. 13, 
town. 36 north, o PEE cconnccessnensnegemencese 
South west quarter 15 of — southeast quarter (+) of sec. 18, 
town. 36 north, of range 2 west ....-.............--..-.-- 
Southeast quarter (3) of the southeast quarter (}) of sec. 18, 
town. 36 north, of range 2 west 
Northenst quarter (4) of of the northeast quarter (}) of sec. 15, 
town. 36 north, o 2 west. 
Northwest quarter ( * of the northeast quarter (1) of sec. 15, 
town. 36 north, of range 2 west 
South west me (4) of of the northeast quarter (}) of sec. 15; 
town. 36 north, o ee 0 
Southeast quarter (3) of the northeast quarter (}) of see. 15, 
town. 36 north, of range 2 west ........-... 
Northeast quarter ( i) of fhe = quarter (}) of sec. 15, 
town. 36 north, of range 2 we: 


Erased in original. 


t Not on tax · roll. 


| Nu. of certifi- 
cate 


| amet, 


r 


¢ 


— ee — 


— 
Pere 
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é fs 
25. 

Description of the land. Sle 
2 3 8 
ik 
— 

N Sith west 8 ee 2 


as 


41 


town. 36 north, o 
South west quarter ( — of th ibe wa quarter (1) of sec. 15, 
town. 86 north, o 
Southeast quarter (3) of ody — quarter (1) of sec. 16. 
town. 86 north, of range 2 west 


Northenst quarter (i) of the southwest quarter (j) of sec. 15, | 


town. 36 north, of range 2 west 
Northwest st quarter — of — south west quarter (1) of sec. 15, 
town. 86 north, x —„—»— 
Southwest st quarter oo of the — quarter (1) of sec. 15, 
town. ——————— 
2 — (3) of — quarter (1) of see. 16, 
town. 36 north, of range 2 west 


Northwest quarter (3) of o the — quarter c of sec. — 
town. 36 north, vi range 2 west 


Northeast = quartet (i) of the — quarter (}) of sec. 17, 


town. 36 of ranue 2 west one 
North west — G) of of the northeast quarter (}) of sec. 17, 
town. 36 north, gg 


— yo the — sear ene 
— 
N — — ( (4) of the southen quarter (}) of sec. 17, 
— — (Hof — — quarter (1) of sec. 17, 
— quarter 1 o — — quarter (1) of sec. 17, 


South west quarter gett of the northwes quarter (}) of sec. 1, x 
town. 87 north, 


Southwest quarter (3) ofthe no he north wes quarter (}) of sec. 9, 
town. 37 north, of ran 

* Northeast quarter t)o 
town. 87 north, o 

North west quarter io 0 the northwest quarter (}) of sec. 11, 
town. 87 north, 3 eas 

Southeast quarter — of 
town. 37 north, of range 8 east ........ 


| 


Southeast uarter ( ofthe outboas uarter of sec. 13, 
town. $7 north, — . (8) 


— 


3 | Am't of tax. | 


ee | 


> 
& 


oh CO — e 
S S8 8 888 8 & & & 


= ee manera — — — — — — . 


— — 


———— — 
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Description of the land. 


47 


49 


Northeast quarter (}) of the — quarter (}) of sec. 23, 
town. 37 north, of range 
Southeast quarter (} — — northent quarter (}) of sec. 23, | 
town. 87 north, of range 3 east -.................---..--- | 
Northwest quarter (4) < of a — quarter (3) of sec. 23, 
town. 37 north, of range 3 east a 
Northeast quarter (}) of the northeast quarter (4) of sec. 85, 


| Year of sale. | 


e@weaemeen ew ͤ% ͤ „% „%% ee ee „%.: % 2 


Am't of tax. 


No. of certiii- 
cate. 


town. 87 north, of range 3 eat = 


* Fractional lot 1 of sec. 7, town. 37 north, of range 1 — 

Fractional lot 2 of sec. 7, town. 37 north, of range 1 west 

* Fractional lot 3 of sec. 7, town. 37 north, of range 1 west- 

Fractional lot 1 of sec. 15, town. 37 north, of runge 1 west 

Fractional lot 5 of sec. 15, town. 37 north, of range 1 west. 

Northeast quarter (} — the northeast quarter (J) of sec. 19, | 
town. 37 north, o 0 Eb coccccccece 

Northwest quarter 47 00 the northeast quarter (3) of sec. 19, "| 
town. 37 north, of range 1 west | 

Southwest quarter (}) of the northeast quarter (}) of sec. 19, 
town. 37 north, of range 1 west 

Southeast quarter (}) of the northeat quarter (}) of sec. 19, 
town. 37 north, of range 1 west 

Northeast quarter — of — 1 ves quarter (1) of sec. 19, | 
town. 37 north, 

North west quarter ( }) of of Ree — quarter (}) of sec. 19, 
town. 87 north, o r — 

South west quarter (}) of of th the south west quarter (}) of sec. 19, 
town. 87 north, o en 

Southeast quarter (3) of of the south west quarter (}) of sec. 19, 
town. 3 north, o ge 1 west 

Northeast quarter (3) of the — quarter (1) of sec. 1. 
town. 37 north, of range 1 w | 


Southeast quarter — of — 1 quarter (1) of sec. 19, 
town. 37 north, of range 1 west 1 
Northeast quarter (1) of the — quarter (1) of sec. 21, 
town. 87 north, of range 1 west 
Northwest quarter (}) of the northeast quarter (}) of sec. 21, 
town. 37 north, of range 1 west 
South west quarter (}) of the northeast quarter (}) of sec, 21, 


town. 37 north, of range 1 west 4 


Southeast quarter (J of the — quarter (1) of sec. 21, 
town. 87 north, of range 1 west. 
Southeast quarter (}) of the — quarter 17 of sec. 21, 
town. 37 north, of range 1 west 
Northeast quarter (}) of the southwest quarter (}) of sec. 21, 
town. 87 north, of range I west | 
North west quarter (3) o — — quarter (}) of sec. 21, 
town. 87 north, of range 1 west 
South west quarter (3) of th — — quarter (J) of sec. 21, 
town. 37 north, of range 1 west 


¢ Erased in original. 


r 
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3 ia * 
gi 3 
Description of the land. 8 83 5 
aE 
Southeast quarter (J) of — — quarter (1) of sec. 21, | 8 
oe — E 
8 Northweat quarir (}) of 515 — 28 
°° — 7 
dw ĩ ͤ k —— 8 
r — — —— | 
Northwest quarter (3) of the northeast quarter (}) of sec. 29, 
„5 |") 6 
— (y ote . | 198 
1. — 8 — — aati — 100 
— ene e ee. — 26 
2 — || oe 
— — — the eed — 
w+ ot the southeast quarter ( aos ie ie 
— — oft ~~ apn snserceans Hi OE Eee 
Biles Southwert quarter (}) of th — ae 
— — on ihe — tt 
— — () of the — 4 
. A= — ae 
F el. tt Oe 
— () ofthe —— . ees SR ee 
„—— | | ie 
. 
Kiva — —— — — (lg ie er 
— (p ofthe — oe 
— — — | aes 
Northwest quarter (3) 0 she to a aa (J) of sec. 31, | st ae 


town. 87 north, of range 1 west 


11—343 
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Description of the land. 


4 57 


„ 59 Southwest quarter ( 


ba 


bs 


61 


62 


South west quarter ( — — the southeast quarter (J) of sec. 31, 


town. 37 north, o 


ge I west 


Southeast quarter (4) ‘of the southeast quarter (}) of sec. 31, 


town. 37 north, of range 1 west. 


Northeast quarter (Hof — — quarter (}) of sec. 88, 


town. 37 north, of range 1 wes 


Northwest quarter (}) of the south wes quarter (}) of sec. 88, 


town. 37 north, of range 


South west quarter (}) of of the — quarter (}) of sec. 33, 
0 


town. 37 north, 


1 west. 
Southeast quarter (3) of of the south west quarter (J) of sec. 83, 


town. 37 north, of range I west 


Fractional lot 6 of sec. 3, town. 37 north, of 1 — am 
of sec. 5, | 


Northwest quarter (}) of the northeast quarter (+) 
town. 37 north, of range 2 west 


of the northeast quarter (}) of sec. 5, 


eee eoa<s+e @ @& ee@ee, 


| Year of sale. | 


—— —ͤ—y—e— — 


— — - ° 


town. 37 north, of range 2 wesen. 
* Southeast quarter (}) of of the northeast, quarter (J) of sec. 5, 
0 


town. 37 north, 


* Northeast quarter ( = — the = quarter (1) of sec. 5, 


town. 37 north, o ge 2 w 


Northwest quarter 1) "of She — quarter (1) of sec, 5, 


l om 


town. 37 north, of range 2 west -- | 
South west quarter te of — north west quarter (I) of sec. 5, 


town. 37 north, o 2 west. 
Southeast quarter ( — of f the — quarter (}) of sec. 
town. 37 north, o 


Northeas: quarter (}) of 2 northeast quarter (}) of sec. 


town. 37 north, of range 2 wes 


Northwest quarter Gof of the — quarter (J) of sec. 


town. 37 north, ge 2 west 


5, 


7, 


Southwest quarter (4) of “the — quarter (4) of sec. 


town. 37 north, of range 2 w 
Southeast quarter 09 of t 
town. 87 north, of range 2 west 


Northeast quarter (3) of of the northwest quarter (I) of sec. 
o 


town. 37 north, 2 west 


Northwest quarter (J) o — north west quarter (J) of sec. 


town. 87 north, uf runge 


South west quarter (4) of of She — quarter (1) of sec. 


town. 87 north, 


Southeast quarter (of of 1 e north west quarter (}) of sec. 


town. 87 north, o 


Northeast quarter (3) of t ee quarter (J) of sec. 


town. 87 north, of ran 


wes 
Northeast quarter (1) of t 4 suutheast quarter (}) of sec. 
west 


— quarter (}) of sec. 


town. 37 north, of range 


Northwest quarter (}) of the — quarter (1) of sec. 


2 wes 


town. 87 north, of range 


# South west quarter () of of the snorthirest quarter (ij of sec. 17, 
6 —ů —-—-—¼ — 
town. $7 north, of range 2 west 


town. 37 north, o 
Fractional lot 3 of sec. 17 


„Erased in original. 
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No. of certifi- 


cate. 
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Description of the land. 


Year of sale. 


No. of certifi- 


cate. 


| 


| Am't of tax. 


Frattional lot 7 of sec. 17, town. 87 north, of range 2 west 
‘ 63 Southeast quarter (| — — northeast quarter (}) of sec. 19, | 
town. 87 north, o 2 west 
* Northeast quarter (}) of of t —— (Y of sec. 19, 
town. 37 north, o — — 
North west quarter ean — — quarter (1) of sec. 19, 
town. 87 north, UME. cco was ccoccunequseuses 


1 
„6 Frectional lot 2 — — 19, — 87 north, pr phew — aw 
Fractional lot 5 of sec. 19, town 37 north, or range 2 west 
be ene 
3 2 the norte quarter (i) — 
— quarter — ‘of t — — quarter (1) of sec. 21, 
9 ee sorts 
town. 87 north, ot of — 
— 
2 * —ͤ — 
„ a Fine ota — — 
— 
. 
Southeast quarter () of the southeast quarter (}) of sec. 23, 
— —— 
„ oi — 
— 2 3 —.— — — 
— a Vf ie — teas 
— — ot te — 
„ 9. —.— — — 
5 
— —— 
North west quarter ( * of the south west quarter (}) of sec. 33, 
town. 87 north, of range 2 west 


“ 69 Northeast quarter (}) of the southeast — (Y of sec. 33, 
town. 87 north, of range 2 west ee ence 


© Erased in original 


— — — — — —— —— 


— — —— 


85 
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THE WISCONSIN CENTRAL RAILROAD CO. VS. 


Description of the land. 


Year of sale. 
“No. of certifi- 


cate. 


Southeast quarter (}) of the northeast quarter (}) of sec. 35, 
town. 37 north, of range 2 west 

Northeast quarter (4) of the — quarter (}) of sec. 35, 
town. 37 north, of range 2 west -.........---.---.------ 

North west quarter (J) of the south west quarter (J) of sec. 35, 
town. 37 north, of range 2 west 


% 70 Southwest quarter (}) of the — west quarter (1) of sec. 35, 


“ 71 


6 72 
100 


“ 78 


“ 74 


town. 37 north, of range 

* — quarter | — of the south west quarter (}) of sec. 35, 
— — Jl the otha garter (ol — 
— — — 

1 
DS of tangs Ventas ree ee 
% retarted 
ee 2 47 — 

Northwest quarter (1) of the southwest quarter (}) of sec. 3, 


town. 38 north, of range I ens -.......----- | 


— — ( }) of — northeast quarter (1) of sec. 31, 
town north, of range 1 ent 2 
N — — (3) of the northeast quarter (}) of sec. 31, 
town north, of range I eat ...........- 
— quarter 1 of — northeast quarter 4 of sec. 31, 
town. 38 north, of range 1 eat!!! 
Southeast quarter 9 of ee anes quarter (}) of sec. 31, 
town north, of range I eat 
— — () of — southeast quarter (4) of sec. 31, 
town. 38 north, of range 1 ens . 
Southeast quarter (}) of the southeast quarter (}) of sec. 31, 
town. 38 north, of range 1 enst 
— — (1) of — quarter () of sec. 11. 
town north, of range 3 eu! 
Northwest — — of the north west quarter (1) of sec. 11, 
town. 38 north, o 13888 —— 
South west — (}) of the — quarter (}) of sec. 11, 
town. 38 north, of range 
Southeast quarter ( i) of of the northwet quarter (}) of sec. 11, 
town. 38 north, of range 3 eat 


Northeast quarter (4) of | e — quarter (J) of sec. 11, 
town. 38 north, of range 3 eaatu 

North west quarter (J) of the southwest quarter (J) of sec. 11, 
town. 38 north, of range 8 east — 

Southwest quarter (}) of the southwest quarter (I) of sec. 11, 
town. 38 north, of range 8 east -...--......---....-.---- 

Southeast quarter (}) of the — . quarter (1) of sec. 11, 
town. 38 north, of range 3 ens 

Northwest quarter }) of the — quarter (1) of sec. 11, 
town. 38 north, of range 3 east -...---..-... -----.--...- 


* Erased in original. 


2 „„ „„ „„ „„ „„ „% „% „ „„ @eoee@& 
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PRICE COUNTY ET AL. 


Exhibit “A”—Continued. 


Description of the land. 


lo. of certifi. 
cate. 
| Am't of tax. | 


| Year of sale. 


esses 53 53 58 8 N 


Sobthwest — Ma — — — quarter (1) of sec. 11, 
town. 38 north, o 

Southeast quarter (4 
town. 38 north, o 

Northeast quarter ( * of 5 — quarter (I) of sec. 13, 
town. 88 north, o east 


South west quarter ( — ‘of t ‘northeast quarter (}) of sec. 13, 
town. 38 north, o — — 
Southeast quarter (1) of of t * — quarter (1) of sec. 13, 
town. 38 north, o 
Northeast quarter: wana 
town. 38 north, o 
Northwest quarter ( Jof th the northwee quarter (3) of sec. 18, 
town. 38 north, of range 
Southwest quarter (1) of of — — quarter (1) of sec. 13, 
town. 38 north, o 828883 ——9—j̃———— 
Southeast quarter (}) of of t the — quarter (1) of sec. 13, 
town. 38 north, u 
77 Northeast quarter (J of e — quarter (1) of sec. 183, 
town. 38 north, of range 3 east — 
* Northwest quarter of the south west quarter (3) of sec. 18, 
town. 38 north, of range 3 east 
South west quarter (4) of of — em quarter (}) of sec. 13, 
town. 38 north, — — 
Southeast quarter (} of t — quarter (1) of sec. 13, 
town. 88 north, of range 3 east 
Northeast quarter ( 
town. 38 north, o 
Northwest — me (3) of th the 28 quarter (1) of sec. 18, 
town. 38 north, of runge oe 
South west quarter (}) of the — quarter (4) of sec. 18, 
town. 88 north, of range 8 east 
Southeast quarter (Hof the southeast quarter 5 of sec. 18, 
town. 38 north, of range 
Northeast quarter ( 
town. 38 north, o 
Northwest quarter ( 
town. 88 north, o 
South west quarter (ot ‘of 17 — quarter (1) of sec. 23, 
town. 38 north, 900. ß——— 
Southeast quarter ( co of the northeast quarter (}) of sec. 23, 
town. 38 north, o 
Noutheast quarter (3) of the a quarter (1) of sec. 28, 
town. 38 north, of range 3 
Southeast quarter i 
town. 38 north, o 
Northeast quarter (5 ‘oft 
town. 38 north, of range 
North west st quarter — of the — quarter (1) of sec. 28, 
town. 88 north, o 


S8 S8 8 8 8 8 8 8 8888 8 8 8 


Southwest quarter ( }) of the — quarter 7 of sec. 28, 
0 


town. 38 north, of runge 3 east 
* Erased in original. 
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THE WISCONSIN CENTRAL RAILROAD CO. VS. 


Exhibit “A”— Continued. 


— 


Year of sale. 


— —- 


Description of the land. 


— — 


61 


81 


87 


Southeast quarter (I) of the southwest quarter (1) of sec. 23, ! 
town. 88 north, of range 3 east 
Northeast quarter (3) of — southeast quarter (1) of sec. 23, 


town. 38 north, of ran 1 
Northwest quarter () o the southeas. quarter (J) of sec. 23, 
town. 38 north, of range 8 east — 3 


Southwest quarter — of "the southeast quarter (4) of sec. 28, 
town. 38 north, of range 3 eaaltk!!q . 44„ 
— ody t quarter (4) of ene southeast quarter (}) of sec. 23, 
town. 38 north, of range 3 eat | 2 
Fractional lot 1 of sec. 1, town. 38 north, of range 1 west 
Northeast quarter (1) of the northeast quarter (J) of sec. 7, | 
town. 38 north, of range 1 west | 
North west quarter (}) of the — quarter (J) of sec. 7, 
town. 88 north, of ran — —— 1 
South west ot quarter (}) © — — quarter (1) of sec. 7, | 
7, | 


town. 38 north, of range 1 west z 
Southeast quarter (4) of — — quarter (}) of sec. 


town. 38 north, o — 
Northeast — ) of the southeast quarter (}) of sec. 7, 


town. 38 n of range 1 wee sin | 


Southeast — (}) of of the southeast quarter (}) of sec. 7, 
town. 38 north, o 
North west quarter (+) o 5 northeast quarter (}) of sec. 


town. 38 north, of range 1 west z . 
Fractional lot 8 of » sec. 9, — 25 north, of range 1 west. 


1 17, 


Norch west quarter 45 ol the north west quarter (}) of — 17, 


town. 88 north, of range I west ia 


Southwest quarter (#) of — — quarter (J) of sec. 17, 

town. 88 north, of range 1 west — 
Fractional lot 1 of sec. 17, town. 38 north, of range 1 west. 
Fractional lot 2 of sec. 17, town. 88 north, of range 1 west. 


Fractional lot 3 of sec. 17, town. 38 north, of range 1 west. 


Fractional lot 4 of sec. 17, town. 38 north, of range I west. 
Fractional lot 5 of sec. 17, town. 38 north, of range 1 west. 


Fractional lot 6 of sec. 17, town. 38 north, of range 1 west....| om | 


Fractional lot 8 of sec. 17, town. 38 north, of range 1 west. 

Fractional lot 7 of sec. 19, town. 38 north, of range 1 west. 

Southeast quarter ( — of the = quarter (1) of sec. $1, 
town. 88 north, o 

South west quarter (4) of th the northeast quarter (}) of sec. 1, 


town. 88 north, of range 2 wett — 


Southeast quarter (D of the northeast quarter () of sec. I, 
town. 38 north, of range 2 west ——— co 
South west quarter (}) of the north west ¢ quarter ( }) of sec. 1, 


town. 38 north, of range 2 wee | —_ 


Southeast quarter (Y of the northwest quarter (1) of sec. 1, 


town. 38 north, of runge 2 west ..---. .------------- -- 


Northeast quarter (}) of the southwest quarter (Y of sec. 1, 
town. 88 north, of range 2 west... — 
North west quarter (}) of the southwest quarter (1) of sec. 1, 


town. 38 north, of range 2 west -- 


Erased in original. 


ran — cocuceeesese we | 
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f certifi- 
cate. 


: BE hur 


| Am't of tax. 
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PRICE COUNTY ET AL. . 


Exhibit “A”—Continued. 


Description of the land. 


No. of certiti- 
cate. 
Am't of tax 


Year of sale. 


: 


9 wes quarter () 9 — Ie 
— (1) of the southwest quarier () of wey 
— — quaster (j) of exe 1. 1 : 
—— . — | | | 
. ofthe southeast , 00 — 1. . 
1 . 

oon .. | «| | 
2 —— | | 

Fractional lot 1 of sec. 5, town. 88 north, of range 2 west- | 

A Fractional lot 9 of oon. §, town. $8 north, of sedge 2 west.-.| -- | -- | 


—— 


| IFAS — | — | 
. ofthe southesh quarter (fof oe. | 
ieee -~ - of rie 551 —ů 1 
5 — — iyo of the | 
. ——— | | 
.— +o yet 105 5 eee 
Dre 
nber, () of the ) 
—— ——— Le 
— . of the northeast quarter (1) of sec. 7, | 
18 —— cf the — coca Tie a 
; — + —— Ä 
—— eee ot c — xii i le 
— e 3 — 
95 Southeast quarter (1 — — — quarter (4) of sec. 7, 
gS . 
Northwest quarter 1) of the southeast quarter (}) of sec. 7, 
| ade a quarter () of th p 8 
> town. 38 north, of range 2 weg 44 


8 SC mer noteto 8 


THE WISCONSIN CENTRAL RAILROAD CO. vs. 


Exhibit “A”—Continued. 
2 2 — 
2118 | 3 
Description of the land. 3 8 8 
be D 
84s g 
* 4 
$ Ces. 
“ 96 Southeast — — of — — quarter (1) of sec. 7, 8 
town. 88 north, of range 2 west om | = 
Northeast quarter (1) of . ene quarter (1) of sec. 9, 20 
town. 38 north, of range 2 westꝶ ....-....---.---- 2 
108 Southwest A en (3) of of "the — quarter (J) of sec. 9, 1 
town. 38 no 0 2 west os | oo 
Southeast quarter (} of ‘the northwest quarter (}) of sec. 9, oe 
town. 38 north, of range 2 west oe | oo 
1 97 — = () of — south west quarter (1) of sec. 9, 10 
| town north, of range 2 west. ae] oo 
| * Southeast quarter (f) of of — south west quarter (J) of sec. 9, 
| town. 38 north, o WON... ————ꝙv—ð csceccse -- | -- 
| Northeast — 9 ) of the northeast quarter (}) of sec. 11, 1 
town. 38 north, of range 2 west wo | oo 
N — quarter }) of — northeast quarter (1) of sec. 11, ™ 
town. 38 north, of range 2 west — | — 
— quarter Gut — northeast quarter (Y of sec. 11, 
town north, of range 2 west ::: oo | oo 99 
‘“ 98 Svuthenst quarter (D of the northeast quarter (}) of sec. 11, 
town. 38 north, of range 2 west. ._.. ........-...-......- wo | <- 99 
#N — quarter (1) of — west quarter (}) of sec. 11, 
town. 38 north, of range 2 west mint ©@ 
— quarter (}) 0 (4) — — — west quarter (}) of sec. 11, } + 
town north, of range 2 west . oo | oo 99 
Southeast t quarter — ‘of due atv quarter 1 of sec. 11, 
town. 38 north, o — — 2 99 
Northeast quarter (}) of the south west quarter (}) of sec. 11, 
town. 38 north, of range 2 west — 90 
99 N — — (3) of — — quarter (1) of sec. 11, 
town north, of range 2 west oo | cc 99 
South — — 0 of — — quarter (1) of sec. 11, 
town north, o west —21— 99 
Southeast quarter (3) of the — quarter (1) of sec. 11, | 
town north, of range 2 west ow San | 99 
— quarter (4) of — suutheast quarter (1) sec. of ll, | 
tuwn north, of range 2 west ae | ce 99 
% 100 Northwest — 00 of — southeast quarter (}) of sec. 11, 
town. 38 north, of range 2 west „ 99 
— quarter (¥) of — southeast quarter (|) of sec. 11, | 
town north, of range 2 west —— .........--. 8 99 
— quarter — of the — quarter (I) of sec. 11, | 
town north, of range 2 west- co | oc | 99 
Northeast quarter (4) of — northeni quarter (}) of sec. 13, 
town. 38 north, of range 2 wee „ 
101 — quarter (3) 0 — — quarter (1) of sec. 18, | 
town north, of range 2 wege —_— ee 
N — quarter — of — ow quarter (J) of sec. 18, | 
town. 38 north, of range 2 west — .... -.-..-..... . 
North west quarter (}) of the — quarter (}) of sec. 13, | 
town. 38 nu „ Z. --| 198 
— — 00 of — northwest quarter (1) of sec. 18, 
town. 38 north, of range 2 west 3 
% 102 Northeast quarter 1 of the northeast ‘quarter (+) of sec. 15, | | 
town. 38 north, of range 2 west iwolee | 8 
* Erased in original. 
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PRICE COUNTY ET AL. 


Exhibit “A”—Continued. 
2 — 
7 5 3 
Description of the land. s 2s] s 
132 
8 
* < 
$ Ces. 
Northwestquarter (}) of the northeast quarter (J) of sec. 16, 
town. 38 north, of range 2 west --}.. | 198 
South west quarter ( )) of F the northeast quarter (J) of sec. 15, 
town. 38 north, of range 2 west — |---| 198 
Southeast quarter (}) of the northeast quarter (}) of sec. 15, 
town. 38 north, of range 2 west --|--| 198 
‘© 103 Northeast quarter (}) of the northwest quarter ( of sec. 15, 
town. 88 north, of range 2 west -- | -. | 1 98 
Northwest quarter (}) of the north west quarter (}) of ec. 15, 
town. 38 north, of range 2 west — | - | 1 98 
* South west quarter ( ) of the northwest quarter (}) of sec. 15, 
town. 38 north, of range 2 west oo | ac 
Southeast quarter (}) of the northwest quarter (}) of sec. 15, 
town. 38 north, of range 2 west --}| --| 198 
Northeast quarter (D of the southwest quarter (}) of sec. 15, 
town. 38 north, of range 2 west -- | --| 1 98 
104 Northwest quarter (J) of the south west quarter (J) of sec. 15, 
town. 88 north, of range 2 west --|--| 198 
South west quarter (}) of the — quarter (I) of sec. 16, 
town. 38 north, of range 2 west --|--| 198 
104 Southenst quarter (}) of the — quarter () of sec. 15, 
town. 38 north, of range 2 west —— 198 
Northwest quarter — of — — quarter (Y of sec. 15, 
— town. 38 north, of range 2 west — 121180 
Northwest quarter (}) of Ree — quarter (1) of sec. 15, 
town. 38 north, of range 2 west. -- |---| 1 98 
% 105 South west quarter (}) of — southeast quarter (5 of sec. 15, 
town. 38 north, of range 2 solees 3 
Southeast quarter ( 1) of | of the southeat quarter (}) of sec. 15, 
town. 38 north, of range 2 west —— 198 
Northeas: quarter (J) of the i quarter (}) of sec. 17, 
town. 38 north, of range 2 wee -- | --| 198 
Northwest quarter (}) of the northeast quarter (}) of sec. 17, 
town. 38 north, of range 2 wett cole | 3 @ 
% 106 Southwest quarter (¥) of the northeast quarter (J) of sec. 17, 
town. 38 north, of range 2 weũe --------.--- —— 198 
Southeast quarter (Hof the northeast quarter (J) of sec. 17, 
town. 88 north, of range 2 west wl cofece | 3 @ 
Northeast quarter 92 of — north west quarter (4) of sec. 17, 
town. 38 north, of range 2 west -- |---| 198 
Northwest quarter (J o — north west quarter (}) of sec. 17, 
town. 38 north, uf runge 2 west (j» -- | 1 98 
„% 107 Southwest quarter (}) of the northwest quarter (}) of sec. 17, 
town. &8 north, of range 2 west. -- | --| 198 
Southeast quarter J of the northwest quarter (1) of sec. 17, 
town. 88 north, of range 2 west — co loco | 3 
Northeast quarter (}) of t e southwest quarter (1) of sec. 17, 
town. 38 north, of range 2 west -- | --; 19 
North west quarter (J) of the ad quarter (J) of sec. 17, | 
town. 38 north, of range 2 west scoleo| 31@ 
** 108 Southwest quarter — uf t — — quarter (1) of sec. 17, 
town. 38 north, of range 2 west 2 „10 
Southeast quarter (3) of the southwest quarter (}) of sec. 17, 
town. 88 north, of range 2 west —1— | | 198 
0 — in original. 
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THE WISCONSIN CENTRAL RAIRROAD CO. VS. 


Description of the land. 


105 
116 


111 


Northeast quarter (}) of the — quarter (1) of sec. 17, 
town. 88 north, of range 2 west 


ran 
North west quarter 0 — — quarter (4) of sec. 17, 
town. 38 north, o 2 west 
Southwest quarter ( * the southeast quarter (I) of sec. 17, 
town. 88 north, of range 2 west 
* Northenst quarter (}) of of the northeast quarter (}) of sec. 19, 
town. 88 north, o 
Northwest quarter (3) of the northeast quarter (}) of sec. 19, 


1 —— 


town. 38 north, of range 2 west 


Southwest quarter (+) of the northeast quarter (1) of sec. 19, | 


town. 38 north, of range 2 west 
Southeast quarter Par of the northeast quarter (4) of sec. 19, 

town. 38 north, o ge 2 west oe 
* Northeast quarter (}) of of She northwest quarter (4) of sec. 19, 


town. 38 north, o 1 — 
Northwest quarter — of he — quarter (1) of sec. 19, 

town. 38 north, of range 2 wett 
Southwest quarter 


town. 38 north, o 
1 — 00 ‘of deer quarter (1) of sec. 19, 
town. 38 north, of range 2 wes 
* N — quarter — of the — quarter (}) of sec. | 
town north, o 
N — — (t) of She — quarter (I) of sec. 
town north, of range 2 west . 
— quarter G) o — south west quarter (1) of sec. 
town north, of range 2 west 
Southeast ot quarter (¥) of of the southwest quarter (}) of sec. 
town. 38 north, o ge 2 west 


town. 
North west quarter (3) of the southeast quarter (}) of sec. 
town. 38 north, of range 
South west quarter (Hof the southeast quarter (}) of sec. 19, 
town. 88 north, of range 2 wes 
Southeast quarter (3) of the southeast quarter (J) of sec. 
town. 88 north, of range 2 wes 


South west ae (3) of the northeast quarter (}) of sec. 21, 
town. 38 north, of range 2 west 
Southeast quarter Hen of the northeast quarter (1) of sec. 21, 
town. 38 north, 2 west 
South west quarter 950 of the: north west quarter 17 of sec. 21, 
town. 38 north, of range 2 west. 
Southeast quarter (+) of the northwest quarter (J) of sec. 21, 
town. 38 north, of range 2 west 
Northeast at quarter (+) of the aed quarter (}) of sec. 21, 
town. 38 north, of range 2 weũttt 
Northwest quarter (+) of the — quarter (1) of sec. 21, 
town. 88 north, of range 2 west — 
South west quarter (3) of the southwest quarter () of sec. 21, 
town. 38 north, of range 2 wes 


© Erased in original. 
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| Year of sale. 


— — — 


No. of certifi- 


cate. 
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Exhibit “A”—Continued. 
a 7 
aig .| 3 
Description of the land. 8 83 5 
fe | 4 
$ Cis. 


“112 


“113 


“114 


“115 


116 


117 


Southeast yyarter (}) of the southwest quarter (1) of sec. 21, 
town. 38 north, of range 2 weg 

Northeast quarter (t) of of the southeast quarter (}) of sec. 21, 
town. 88 north, o a 


Northwest quarter (}) of the southeast quarter (5 of deo. 21, 


town. 88 north, of range 2 west 
South west quarter 11 of — southeast quarter r (4) of sec. 21, 
0 


town. 38 north, of range 2 west 
Southeast —— 9 of the southeast quarter (}) of sec. 21, 


town. 88 north, of range 2 west 
North west quarter (}) of the — quarter (}) of sec. 28, 


town. 38 north, of range 2 west 


Southeast quarter (}) of the southenit quarter (+) of sec. 28, 
town. 88 north, of range 2 west 


Fractional lot 1 ef sec. 26, town. 35 north, of range 2 — 


Northwest quarter * ofthe — quarter (1) of sec. 27, 


town. 88 north, of range 2 west 
South west quarter (}) of the ae quarter (}) of sec. 27, 
town. 38 north, of range 2 west 2 
Southeast quarter (¥) of the northwest quarter (}) of sec. 27, 
town. 38 north, of range 2 w 
Northeast > men ( a of the southwest quarter (}) of sec. 27, 


town. 38 north, of range 2 Wett 


North west quarter (}) of . — quarter (1) of sec. 27, 
Southwest quarter (j) of Jette wouthit guar of sec. 27, 
Southeast quarter 9 — 1) of the en quarter (1) of sec. 27, 
— ot tego ha iar (of oe 
North west quarter (J) of the = quarter (3) of sec. 27, 


town. 38 north, of range 2 west 


Southeast quarter (} of the vA mae quarter (J) of sec. 27, 
town. 88 north, of range 2 west aoe 

Northeast quarter (¥) of the northeast quarter 05 of sec. 29, 
town. 38 north, of range 2 west 


*North west quarter G) of of the northeast quarter (}) of sec. 29, 
town. 88 nurth, — coonsnenunes 
South west quarter (}) of the northeast quarter (}) of sec. 29, 


town. 88 north, of range 2 wejt 
Southeast quarter (}) of — northeast quarter (1) of sec. 29, 
town. 38 north, of range 2 west — 


Northeast quarter ( (2) of the north west quarter (3) of sec. 29, | 


town. 38 north, of range 2 west — 
Northwest quarter (}) of of the northwest quarter (}) of sec. 29, 

town. 38 north, o ä ͤ—ò—hA—mᷓ 
South west quarter (3) of | ** — quarter (3) of sec. 29, 

town. 88 north, of range 2 west. — 


® Erased in original. 
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Exhibit “A”— Continued. 
1 6 
26. 3 
Description of the land. Sls 5 8 
0 — = 
$ is 8 
* < 
$ Ces. 
106 Southeast — ( — }) of the — quarter (J) of sec. 29, 10 
town. 38 no SF CR Ge — ae | oe 
— quarter (J of th the south won quarter (}) of sec. 29, ~ 
town north, of range 2 west ee | <o 
“118 — — r — of — — quarter (}) of sec. 29, _ 
town north, of range 2 west ee] oo 
— quarter }) 1) of the — quarter (1) of sec. 20, _ 
town no of range 2 west -- | -- 
Southeast quarter ( 12 of }) of the — quarter (1) of sec. 29, _ 
town no E ! ———— — | -- 
N — quarter (4) 0 of the oath — quarter (1) of sec. 29, 10 
town no 0 — cece — | -- 
“119 — —— (}) of 0 — southeast quarter (J) of sec. 29, 1 
town no west oe | ec 
— quarter (4) of th —— — quarter (J) of sec. 29, | 18 
town no of range 2 west....... ..........-...--- — | -- 
— quarter (¥) of of the re quarter (I) of sec. 31, | 18 
wn north, of range 2 wesꝶuett t eo | «o 
Northwest quarter (J) of the — quarter (1) of sec. 31, 
town. 88 north, of range 2 west ............ .-.....----.- „„ 
16 120 — quarter (}) ¢ of — northeast quarter (}) of sec. 31, 10 
town. no 0 —— —————— on | oo 
—— — — of the — quarter (1) of sec. 31, 18 
town no Be CS B Wc . ⁰ͤ cocecess cove oe | << 
ae quarter (4) of the. — quarter (J) of sec. 31, 10 
town north, of range 2 west. oe | «o 
— quarter (}) of — quarter (}) of sec. 31, = 
town north, of range 2 west oo | oo 
6 121 —— — 91 of — north west quarter (1) of sec. 31, - 
town north, of ran — —-—ê . „„ 
oe quarter (4) ofthe northwest quarter (}) of sec. 31, 1 
town north, of range 2 west ::: | wo | oe | 
— — (}) of — quarter (1) of sec. 31, | 
town north, of ran 5 7. „„ 
ae se at — of tt — south west quarter (1) of sec. 31, 
town no 3 cnn enone „ 
67122 — quarter ( pe of tthe south west quarter (}) of sec. 31, 
town north, o 8 „ 
Southeast & quarter (| of ‘the south wes quarter (}) of sec. 31, 
town. 38 nort . — ccna eateniiagee 2210 
Northeast quarter (3) of the —- uarter (}) of sec. 31, : 
town. 38 north, of range 2 wes . 1 98 
— quarter ( (o — eatin — of sec. 31, Re oe 
town north, of range 2 66.1808 
94123 — quarter (3) of of the — quarter (4) of sec. 31, 
town north, o 8 2 „„ 
—ů quarter () of the south quarter (}) of sec. 31, 
town no of ran —ů —— 2 „10 
— — — of the — quarter (}) of sec. 83, 
town north, of range 2 wesʒtt 2. ....---e — 99 
Southeast quarter (4) of the no nora quarter (}) of sec. 33, 
wn no ran — —— — 22 „ 99 
124 Northeast quarter (1) of he e quarter (1) of sec. 38, 
town. 38 north, of range 2 wet oo | oo 99 
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Exhibit “A ”—Continued. 
3 
256.3 
Description of the land. 8 83 3 
22 5 2 
8 4s 2 
i < 


Cis. 

Northwest qgarter (j) of the southwest quarter (J) of sec. 38, 

town. 38 north, of range 2 west * — 99 
Southeast quarter (}) of the southwest quarter (J) of sec. 33, 

town. 38 north, of range 2 west oe — 99 

99 

99 

99 


Fractional lot 3 of sec. 35, town. 38 north, of range 2 west... 

‘© 125 Fractional lot 4 of sec. 85, town. 38 north, of range 2 west. 
Fractional lot 5 of sec. 35, town. 38 north, of range 2 west. 

* Northeast quarter (J) of the northeast quarter (J) of sec. ö, 

town. 89 north, of range I east .....-.......-........... — 


: © Erased in original. 


107 Endorsed :] Circuit court, Price county. Wisconsin Con- 

tral Railroad mpany, = against Price County e al., 
defendants. Judgment. Suit No.6. Filed Apr 3, 1885. N. F. 
a clerk. Filed July 17, 1885. Clarence Kellogg, clerk sup. 
't Wis. 


108 Circuit Court, Price County. 


Wisconsin CentrRAL RAIL ROAD Company, Plaintiff, 


v8. 
Price County, THE County TREASURER OF Price Suit No. 6. 
—— and The County Clerk of Price County. De- 
endants. 


Deposition of Edwin H. Abbot, taken in the above-entitled action 
before Hugh Ryan, commissioner in and for the county of Mil- 
waukee, in his office, in the city of Milwaukee, in said county, on 
the 3d day of January, A. D. 1885, at ten o’clock a. m., pursuant 
to the annexed notice. | 

CoMMISSIONER’S OFFICE, 
JANUARY 3D, 1885—10 o'clock a. m. 
Plaintiff? appeared, by T. L. Kennan, Esquire, its attorney—Willis 

Hand, Esquire, appearing for the defendants. Plaintiff's attorney 

filled with the commissioner the annexed notice, with admission of 

service thereon by defendants’ attorneys, dated December 10th, 1884. 


Thereupon said Epwin H. Assor, being first duly sworn, testified — 
as follows: 


Direct examination by Mr. KENNAN: 


First interrogatory. What is your name, age, residence, and oc- 
cupation ? 
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Answer. Edwin Hale Abbot; upwards of 50 years; resi- 
109 dence, Milwaukee; occupation, member of the bar, vice-presi- 
dent of the Wisconsin Central Railroad, and trustee under 

the mortgage and bonds of that company. 

Second interrogatory. Do you know the parties in this suit? 

Answer. Well, I know the plaintiff very well as a corporation. 
Of course, I know something — the defendants. 

Third interrogatory. Are you in any way connected with the 
Wisconsin Central Railroad Company? If so, state in what capac- 
ity and how long you have been so connected. 

Answer. I have been connected with the Wisconsin Central Rail- 
road Company, in one way or another, as general legal menager, 
since the company was formed, in 1871. Since January, 1879, I have 
been the active trustee in charge of the railroad and its property 
and in possession of the same under the mortgage, with my associate, 
John A. Stewart, president of the United States Trust Company, at 
New York. I am familiar with the history and property and affairs 
of the plaintiff company. . 

Fourth interrogatory. State whether the Wisconsin Central Rail- 
road Company is entitled to any land by grant from the United 
States; if so, please explain how. 


Objected to as incompetent. Objection overruled. 


Answer. The Wisconsin Central Railroad Company is the 
110 donee of all the lands granted by Congress in section 3 of 
the act approved May 5th, 1864, entitled “An act granting 
lands to aid in the construction of certain railroads in the State of 
Wisconsin,” and published in volume 13, page 66, of the United 
States Statutes at Large. The acts of the Legislature of Wisconsin 
conferring the grant upon this particular company are set forth in 
the statutes of this State, and the Wisconsin Central Railroad Com- 
pany has been repeatedly recognized by the Legislature and the 
Governor as holding all the rights to the grant conferred in this 
section on the State of Wisconsin for the pur of aiding in the 
construction of that railroad, which is now the Wisconsin Central 
railroad. 
Section 3 of the act of Congress of May 5th, 1864, is as follows: 
“And be it further enacted, That there be, and is hereby, granted 
to the State of Wisconsin, for the purpose of aiding in the construc- 
tion of a railroad from Portage City, Berlin, Dotty’s Island, or 
Fond du Lac, as said State may determine, in a northwestern direc- 
tion to Bayfield, and thence to Superior, on Lake Superior, every al- 
ternate section of public land designated by odd numbers for ten 
sections in width on each side of said road, upon the same terms 
and conditions as are contained in the act granting lands to said 
State to aid in the construction of railroads in said State, approved 
June three, — — hundred and fifty-six. But in case it shall a 
pear that the United States have, when the line or route of said 
road is definitely fixed, sold, reserved, or otherwise disposed 
111 of any sections or parts thereof granted as aforesaid, or that 
the right of pre-emption or homestead has attached to the 
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same, that it shall be lawful for any agent or. agents of said State 
appointed by the Governor thereof to select, subject to the approval 
of the Secretary of the Interior, from the lands of the United States 
nearest to the tier of sections above specified, as much public land 
in alternate sections or parts of sections as shall be equal to such 
lands as the United States have sold or otherwise appropriated, or to 
which the right of pre-emption or homestead has attached as afore- 
said, which lands (thus selected in lieu of those sold and to which the 
right of pre-emption or homestead has attached as aforesaid, together 
with sections and parts of sections designated by odd numbers as 
aforesaid) shall be held by said State or by the company to which 
she may transfer the same for the use and purpose aforesaid : Pro- 
vided, That the lands to be so located shall in no case be further 
than twenty miles from the line of said road.” 

Fifth interrogatory. Now, after the line or route of said road had 
been definitely fixed and located, did or did it not appear that a por- 
tion of the lands so granted within the ten-miles limit had been 
sold, reserved, or otherwise disposed of by the United States, or that 
— — of pre-emption or homestead had attached to some of 
them 0 


112 Objected to as incompetent. Objection overruled. 


Answer. It did ee that a very large quantity of lands had 
been disposed of before our grant attached. The lands were not 
withdrawn from the market by the Secretary of the Interior until 
September, 1869, while the grant had been made on the 5th of May, 
1864, and in that period of time a very large quantity of lands had 
been so apprupriated that our grant did not attach to them. 

Sixth interrogatory. State whether the plaintiff made a claim for 
lands in lieu of such as had been so disposed of prior to the taking 
effect of said grant. 


Objected to as incompetent, immaterial, and irrelevant. Objec- 
tion overruled. : 


Answer. The plaintiff has been engaged in a continuous struggle 
from the time it began to build its road down to the present time 
in obtaining, or rather endeavoring to obtain, lands properly com- 
ing to it under section 3 of the land-grant act, by which expression 
1 wish to describe the act of May 5th, 1864, which I just read from. 

Seventh interrogatory. State what efforts, if any, have been made 
by the plaintiff to secure patents for lands covered by its grant since 
the completion of its road, in 1877, or before, including the lands em- 
braced in this suit, of which I hand you a list. 


113 Objected to as incompetent, immaterial, and irrelevant. 
Objection overruled. 


Answer. It will be more intelligible if I answer this question by 
a chronological statement of the efforts which have been made. In 
order to be understood, it is necessary to state that the act of M ay 5th, 
1864, was subsequently extended by Congress so that its provisions 
were in force and the grant unimpaired, and the time extended for 
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building the road until the 31st day of December, 1875. The road 
was not completed through most of Price county for a distance of 
some ten or a dozen miles until some time in June, 1877. Under 
the legislation of the State of Wisconsin the system which was rec- 
ognized by the Legislature and executive department of the State 
of Wisconsin required the plaintiff to file its lists and get the ap- 
roval of the Secretary of the Interior Department at Washington 
fure any patents could be issued to the plaintiff. The provisions 
of the land-grant act rendered the approval of the Secretary of the 
Interior essential upon those lists, and, without going into the detail 
of the contests, I would refer to chapter 6, General Laws of 1875, > 
proved February 10th, 1875, which recognized and sutstantially 
obliged the plaintiff to obtain patents from the Land Office at Wash- 
ington as a prerequisite to the State’s giving any quitclaim 

114 patent of the same lands by the Governor. The provisions 
of the different land-grant acts are very various, and the act 

of May Sth, 1864, contains many peculiar and unique requirements. 
The Secretary of the Interior, from Secretary Delano down to the 
present time, has always insisted that the company must obtain 
patents from the United States before the United States would rec- 
ognize its rights to enter upon or in any way exercise control over 
the lands covered by the grant. When the road was finished, in 
June, 1877, and the plaintiff expected and was endeavoring to ob- 
tain the final issue of patents for all its grant, which it believed 
itself to have earned by the completion of the road, Secretary Schurz 
adopted for the Land Department at Washington the rule laid down 
in the opinion of Mr. Justice Davis in the Leavenworth, Lawrence 
and Galveston case, so called, whereby the opinion of the Supreme 
Court declared that grants of indemnity—that is to say, grants of 
land more than ten miles and within twenty miles frum the accepted 
Jocation of the road—were intended to furnish lands in lieu of those 
only which the United States should have sold within the granted 
limits—i. e., the ten-mile limits—between the time when the grant 
was first made and the time when the lands had been withdrawn 
from market by the General Land Office, and therefore Sec- 

115 retary Schurz informed us that, instead of our being entitled 
to receive any more patents for lands, either in the granted 

limits or in the indemnity limits, we had already received some- 
thing like 40,000 acres of land more than the General Land Office 
considered us entitled to hold, and the Secretary personally informed 
me that he expected and required us to release to the United States 
from the lands already patented to us a very large ainount of those 
lands which we had already received. He positively refused to issue 
to us any more patents for any lands, either in the limits of the 
lands in place—by which I mean ten-mile limits—or within the 
limits of the grant of indemnity—by which I mean the lands out- 
side of ten and inside of twenty miles from the location as with- 
drawn from the records of the Land Office. We had many inter- 
views with the Secretary of the Interior and the solicitor attached to 
that Department and the Commissioner of the General Land Office, 
and we were unable to adjust the matter, Secretary Schurz still in- 
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sisting that under the terms of the original grant the railroad 
company had already received a great deal more land than the 
State of Wisconsin or it, as the donee, under section 3 was entitled 
to receive. This direct refusal and issue having been made between 
us and the Interior Department, and we finding ourselves unable 
to obtain any lands whatever, we applied to the executive 
116 department of the State of Wisconsin. I personally had 
many interviews with Governor Smith in the premises. He 
declared his inability as Governor and the inability of the State to 
do anything to help us, excepting this: He offered to appoint me 
attorney for the State of Wisconsin, and give me authority in the 
name of the State of Wisconsin to take such proceedings as I should 
deem wise and expedient in any court and before any tribunal or 
any department in order to obtaip the lands which we had earned 
to be certified to the State of Wisconsin, in which case he declared 
that he could give us patents. Accordingly I was appointed by 
Governor Smith attorney for the State of Wisconsin to act in this 
matter. I went to Washington and made claim upon Secreta 
Schurz, in the name of the State of Wisconsin, to have the lan 
which we had earned, which included all the lands covered by this 
action and a great many more,certified to the State of Wisconsin, if 
the Secretary was unwilling to order patents of the United States to 
be issued directly to the plaintiff. He refused absolutely to do so, 
denying the right of the State of Wisconsin to any lands in con- 
sequence of what we had done, beyond the amount of lands we had 
already received, and he also declared, as he had done before, that 
the amount of lands we had already received were greatly in excess 
of those to which we were entitled. I then consulted with 
117 eminent counsel in Washington as to the legal possibility of 
maintaining a writ of mandamus aguinst Secretary Schurz to 
compel him to certify those lists to the State of Wisconsin. I also 
examined, in consultation with eminent counsel, the various provis- 
ions which allowed original suits to be brought in the Supreme Court 
of the United States by the State of Wisconsin. But we all agreed, 
and finally Attorney General Devons himself told me, that it was 
useless to undertake to compel the Secretary to issue those patents 
or to certify the lists to the State of Wisconsin. 

I then endeavored to get Secretury Schurz to refer the question to 
Attorney General Devons for advice as to what was the quantity of 
lands this section 3 conferred upon the State of Wisconsin as trus- 
tee to convey to us. Secretary Schurz for a long time refused to 
make such a reference in any case, aud he absolutely refused to 
make any such reference in our particular case. Thus the matter 
stood for a long time. 

During the years 1877 and 1878 the great land-grant case entitled 
„Madison onl Portage Railroad Company versus The Treasurer 
of the State of Wisconsin and others,” in which all the differ- 
ent donees of all the grants from the United States of lands in 
Wisconsin were parties, came to a final argument before the 
full bench of the United States circuit court for the western 
district of Wisconsin. The litigation in this suit had been 
14—343 
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ing on ever since December, 1874. The vital question 
118 in this case, which was fatal to the plaintiff’s claim for lands 
for building the Madison and portage railroad, was the de- 
termination of the quantum of lands which passed by the general 
expression in the land-grant acts, namely, every alternate section of 
public land designated by odd numbers for ten sections in width on 
each side of the road. Secretary Schurz held that as to the amount 
of land granted by the grant in place was only the number of acres 
of land which the United States owned itself undisposed of at the 
date of the grant. The effect of that decision would be (instead of 
iven as to the amount in place every odd section for ten sections 
in width—that is to say, 6,400 acres to the mile) to give, perhaps, 
not more than five acres for a mile of railroad built. If the United 
States, for instance, owned at the time when the grant was made by 
Congress only five acres not previously disposed of, then Secretary 


Schurz held that the railroad took only five acres for building that 


mile of road, and if subsequently to the date of the grant the United 
States sold one of those acres befure the lands were withdrawn from 
market, then, under the indemnity grant, the railroad would be en- 
titled to receive only one acre in indemnity and no more. 


Defendants’ counsel moved to strike out the evidence in refer- 
ence to this case of the Madison and Portage Railroad Company on 
the ground that it is incompetent, immaterial, and irrelevant. 

119 Motion overruled. 


Deponent continuing: The great question, therefore, in the Madi- 


son and Portage railroad case at its threshhold was, How much land 
was covered by the granting clause? That case was argued by 
the most eminent counsel in the State of Wisconsin. 


Defendants’ counsel objected to any further evidence touching the 
Madison and Portage railroad case. Objection overruled. 


Defendant continuing: Mr. S. N. Pinney, of Madison, contended 
that Secretary Schurz’ ruling was right. On the other hand, Col. 
Vilas, Mr. I. C. Sloan, J. C. Spooner, A. Scott Sloan, and myself con- 
tended that the rule laid down by Secretary Schurz was wrong. The 
arguments were made in September, 1879. The court held that ques- 
tion under advisement for a considerable time,and finally Mr. Justice 
Harlan, on the 28th day of October, 1879, filed an ‘opinion in that 
court, in which he decided against the ruling of Mr.Secretary Schurz. 
This decision was the first decision by any United States court directly 
upon this question, and adversely to what the counsel have always 
contended were the dicta of Mr. Justice Davis in the Leavenworth, 
Lawrence, and Galveston case, but which Secretary Schurz con- 
tended was the opinion of the court and not the dicta of the justice 

who read the opinion. When this Madison and Portage de- 
120 eision was made I renewed my efforts in the Interior Depart- 
ment to get Secretary Schurz to adopt the rule laid down in 
that case by Mr. Justice Harlan. 
Eighth interrogatory. State what further efforts you made to pro- 
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eure a ruling from the Secretary of the Interior in accordance with 
the decision of Mr. Justice Harlan. 


Objected to as incompetent, immaterial, and irrelevant. Objection 
overruled. 


Answer. Finally, after Justice Harlan had given this decision, I 
renewed my application, as I have stated, to the Interior Depart- 
ment to reverse the practice established by Mr. Secretary Schurz, 
which was fatal to the claim, either of the State of Wisconsin or the 
plaintiff, to any more lands; and so many other railroads were in- 
terested in the same question that finally Secretary Schurz was in- 
duced to refer the question to Attorney General Devons for his action. 
The case in which Mr. Devons was to give his opinion was in the 
matter of the right of the State of Minnesota to receive from the 
United States under similar acts, for the benefit of the Western rail- 
road, the full quantity of ten sections per mile of public lands along 
the line of the constructed road. On the 5th of June, 1880, Attorne 
General Devons gave an opinion to the Hon. Carl Schurz, which is 
undoubtedly reported in the opinions of the Attorney General, in 
which he advised the Secretary that his practice should be aban- 
doned and the Department should recur to the rule and method of 

administering the railroad grants which had obtained prior 
121 to Mr. Schurz’s coming into office, March, 1877. Prior to 

Attorney General Devons’ giving that opinion I learned that 
the question was before him. I at once applied for leave to be heard 
in behalf of the State of Wisconsin and as its authorized attorney, 
and to argue in the matter of the quan-ty of land which passed to 
the State of Wisconsin under the 3rd section of our land-grant act. 
In accordance with my request, Attorney General Devons allowed 
me to submit a printed argument for and in behalf of the State of 
Wisconsin, a copy of which I now produce. 


Plaintiff’s counsel offered the copy in evidence. Objected to as 
incompetent, immaterial, and irrelevant. Objection overruled. 
Copy admitted and marked “ Exhibit A.” 


Deponent continuing: This argument of mine brought before 
Attorney General Devons the Madison and Portage railroad de- 
cision of Justice Harlan, and I filed with the Attorney General a 
certified copy of Justice Harlan’s decision, and great stress is laid by 
the Attorney General in his letter of advice to Secretary Schurz 
upon the decision of Mr. Justice Harlan in the Madison and Portage 
railroad case. Secretary Schurz did not accept the opinion of At- 
torney Devons in the particular case, in which he had called for 
advice—that is, the Minnesota case—until the 16th day of October, 

1880, and then he permitted it to be adopted in that par- 
122 ticular case; but he still refused to make any general rule 

or to allow us to take our patents under section 3d, but left 
substantially the whole matter of indemnity lands undisposed of 
when he went out of office. 

When the new administration came in, in 1881, the new Secre- 
tary of the Interior rejected the opinion of Attorney General Devons 
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and refused to permit the Land Office to act in accordance with it, and 
Secretary Teller during the whole time of his administration has 
insisted upon the same rule which Secretary Schurz had adopted 
prior to the 16th day of October, 1880; in other words, he refused 
to issue patents to us either in indemnity limits or in granted limits. 
The whole question of the quantum of grant, which is discussed by 
Justice Harlan and by Attorney General Devons in the opinion I 
have just referred to, was again argued by me very elaborately in 
conjunction with the counsel of the Achison, Topeka and Santa Fé 
Railroad Company in a case arising under their grant, and a very 
full and complete printed brief was filed with Secretary Teller at 
that time. This last argument was held in the early summer of 
1883; but Secretary Teller still refuses to act on our application aud 
still refused patents to us and refuses to decide the question of the 


right of the State of Wisconsin as well as our right to any pat- 


ents. 
123 When I first discovered that the defendant in this case had 
undertaken without any notice to us to assess taxes upon 
these lands—a fact which was entirely unknown to me or to any of 
our Land Department officials until a comparatively few months 
ago—I again went to Washington and urgently pressed the Secre- 
tary to issue patents to us and to settle the question finally; but 
he absolutely refused fo take up the matter, either in regard to grant 
in place or grant in indemnity, and he asserted the right of Con- 
gress to forfeit our entire grant because the Wisconsin railroad had 
not been entirely finished prior to the 31st day of December, 1876; 
and inasmuch as bills were pending and had been pending in Con- 
ress for the last session or two to forfeit the grant of the Wisconsin 
Yentral railroad, as well as many other land-grant roads, he abso- 
lutely declined, until Congress should have settled this matter of 
forfeiture, to take any action whatever in regard to our application. 
He would neither approve lists of lands nor give any ruling, but 
simply left the matter undecided, and we could not compel him to 
act or the General Land Office to act. The excuse he gave was 
— that the matter could not be taken up vet. We have 
continued our efforts at Washington and employed counsel and I 
have personally given great attention and taken great trouble in 
this matter, but have as yet failed altogether to induce the 
124 Interior Department to perform what I believed to be its duty 
under our land-grant acts, acting in the name and behalf of 

the State of Wisconsin as its suthestand attorney. 

Finding that it was impossible to get any action under the course 
of procedure which had hitherto been adopted by the State of Wis- 
consin and ourselves in reference to the patenting of lands to us 
under the grant, we made a desperate appeal to Governor Rusk to 
give us patent from the State, although the United States had not 

iven us any patent. Previous to this time the State of Wisconsin 
ad always refused to give us any patents for lands which had not 
been previously — to us by the United States. The patent 
from Governor Rusk was obtained only after long and repeated 
arguments, in which I was assisted by eminent counsel ; and finally 
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the reason on which they were given to us was, as the Governor ex- 
pressed it, the manifest injustice of allowing parties to go in under 
the color of tax title when we had no legal status to interfere with 
them, and of permitting them to strip the lands of their timber sim- 
ply because we had no standing in court to turn them out. 
That is the general history of our efforts to obtain patents for our 
ands. 
Ninth interrogatory. Have you the commission that was issued 
to you by the Governor, which you have mentioned in your 
125 in your testimony, with you? 
Answer. I have not that commission now with me. I have 
a formal appointment as attorney for the State of Wisconsin, signed 
by Governor Smith and issued under the great seal of the State of 
Wisconsin, which I used at Washington before the Secretary of the 
Interior and the Attorney General, but I either left it on file in the 
Interior Department at Washington or else I have mislaid it amon 
my papers in our recent removal of offices. I will endeavor to fin 
it and give it to you to produce in this action if it is in my posses- 
sion. 


Plaintiff rests. 


Cross-examination by Mr. Hann: 


First cross-interrogatory. Have you ever made any application 
for patents for lands described in the complaint in this action ? 

Answer. Yes. 

Second cross-interrogatory. When? 

Answer. I cannot give the dates. My dealing was not with a 
particular lot of lands; it was with all the lands which we conceived 
ourselves to have earned by building the road. The details of the 
descriptions, &c., I leave to the special land department. 

Third cross-interrogatory. Did you ever make any written appli- 

cation fur these lands? 
126 Answer. Application was made by my direction by filing 

our lists for Secretary’s approval. The matters which I at- 
tend to are the general matters,and no question of mere application 
for specific sections has had my particular attention. The Secretary 
of the Interior and the Governor of the State and the General Land 
Office at Washington have been, so far as I have been personally con- 
nected, applied to fur all the lands we believed ourselves to have 
earned by building the road. The descriptive lists and formal ap- 
plication I have not the details of myself, because they are attended 
to by the land commissioner and the clerks in our land office. 

Fourth cross-interrogatory. Were the applications that were made 
for patents made in writing ? 

Answer. Yes; I am so informed and believe. There are lists and 
applications to-day on file in the Interior Department for our lands 
in Washington. These are the lists which the Secretary of the In- 
terior has steadfastly refused to approve or, rather, to act upon, and 
which are the proper basis for the issue of any patents by the State 
or the United States to us. 
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Fifth cross-interrogatory. No patents, then, could be issued with- 
out there being a written application on file? 

— is a matter of law which I am not called upon to 

ecide. 
127 Sixth cross-interrogatory. Has it been the custom in ap- 
plying for patents to make application for patents upon writ- 

ten lists? . 
Answer. Certainly. 8 


Defendant’s counsel moved to strike out all the evidence on appli- 
cation for patents on the ground that verbal evidence for such ap- 
plications is incompetent. Motion overruled. 


Seventh cross-interrogatory. You have stated in your direct ex- 
amination that a certain part of railroad in Price county was un- 
coinpleted December 31st, 1876. Are you positive that it was in 
Price county ? 

Answer. To the best of my information and belief, it is in Price 
county. 

Eighth cross-interrogatory. Is it not a fact that it is between But- 
ternut and Glidden ? 

Answer. Well, I am not sufficiently conversant with the situation 
and the lines to state positively. I had the impression that it was 
in Price county. . 

Ninth cross-interrogatory. There is a record of that, is there not— 
— showing when these section miles were completed, are there 
not 

Answer. I don’t know. I think this isa matter which largely 
rests in the personal recollection of parties who were building the 
rond—as to the time when particular portions of it were exactly 
finished. Still I have never kept any records myself of such por- 

tions with dates. 
128 Tenth cross-interrogatory. You don’t know, then, just what 
part of the road was uncompleted ? 

Answer. I know generally where it was from my general knowl- 
edge of the property. 

Eleventh cross-interrogatory. You don’t know specifically ? 

Answer. I cannot fix it within particular lines. I bave no doubt 
it can be fixed by those who have the knowledge. 

Twelfth cross-interrogatory. Did the Secretary of the Interior re- 
fuse to issue patents upon lands lying contiguous to the portion of 
the road completed up to December 31, 1876? 

Answer. He did, and does to-day ; and he asserts the right of Con- 
gress to forfeit ell those lands in grant as well as in place, and re- 
fuses to act at all until Congress has taken action. 

— cross-interrogatory. Is there any regular evidence at 
all? 

—. Not to 5 further than appears in the general 
records of that Department. These applications of which I speak 
are the personal applications that are made by parties who come to 
him aod urge him to order patents to issue on our lists, but which 
he declines to order. He does not act like a corporation. He is an 
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executive officer, doing his work personally—not by votes and rec- 
ords—very largely. 

129 Fourteenth cross-interrogatory. Has he filed any written 
opinions with reference to these points ? 

Answer. The present Secretary I am not aware has filed any in 
our case. Secretary Schurz, on the 16th of October, 1880, wrote a 
letter to the Commissioner of the General Land Office based upon 
the opinion of Attorney General Devons, dated June 5th, 1880. That 
letter is printed in the Washington Law Reporter, volume 8, No. 43, 
pee 679, — at Washington on Oetober 25, 1880. The 

ashington Law Reporter is, by order of the supreme court of the 
— a Columbia, the paper in which all legal notices have to be 

ublished. 
K Fifteenth cross-interrogatory. And also opinions of the Secretary 
of the Interior? 

Answer. Asa matter of fact, they are — and gotten up 
— for the use of the Department. I have the opinion in that 
shape. 

Sixteenth cross-interrogatory. Whose opinion is that? 

Answer. The letter of instructions of October 16th, 1880, by Sec- 
retary Schurz to the Commissioner of the General Land Office. Pos- 
sibly that may have been in the last volume of Cop’s Land Laws. 
When the opinions accumulate sufficiently to make another volume 
they are generally printed in that series of land laws. 

Seventeenth cross-interrogatory. Well, then, the official 
130 opinions of the Secretary and of the Attorney General are a 
matter of record, are they ? 

Answer. They doubtless are matter of record in their sepa- 
rate departments, and I have referred you to them. The opinions 
of the Attorneys General are published in volumes for the use of the 
Government of the United States, and are obtainable like any other 
law book or book of reports. | 


Defendant’s counsel moved to strike out all the deponent’s evi- 
dence in this deposition with reference to the opinions and rulings 
of the Attorney General and Secretary of the Interior upon the plain- 
tiff :s application for patents on the ground that such evidence, being 
verbal, is incompetent, immaterial, and irrelevant. 


Eighteenth cross-interrogatory. I understood you to say that the 
new secretary, Secretary Teller, adopted Attorney General Devons’ 
opinion. 

Answer. You misunderstood me entirely; Secretary Teller rejects 
it. Secretary Schurz, in the letter that I have referred to, of date of 
October 16th, 1880, permitted that case to be decided in accordance 
with it, so far as he states in that letter of October 16th, 1880; but 
he refused to apply the principles of Attorney General Devons’ opin- 
ion to other cases then pending and left the matter for his successor. 
His successor rejected Attorney General Devons’ opinion altogether 
and stands to-day upon the doctrine laid down in the opinion and 

words of Mr. Justice Davis in the Leavenworth, Lawrence, 
131 and Galveston case—sometimes called the Osage land-grant 
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case—which involved the disposition cf the lands granted to the 
Osage Indians. 

Nineteenth cross-interrogatory. Has the company ever obtained 
any patents from the General Government upon the lands described 
in the complaint in this action ? 

Answer. I am unable to state from personal knowledge, because 
all these matters are matters of detail in the Land Department. As 
to particular sections, whether we have patents for particular sec- 
tions, I cannot tell without examining the — Land Department. My 
impression is, though, that all these lands covered in this case, to the 
best of my information and belief, are lands, with the exception of, 
perhaps, about five sections, which come within the indemnity limits, 
and as to those indemnity limits and the limits in place I presume 
they are now covered by the patent from the State of Wisconsin. 

Pwentieth cross-interrogatory. You state that the company went 
to the Governor to obtain patents on failing to get them from the 
General Government. Were patents then issued upon these lands 
involved in this action by the State? 

Answer. Governor Rusk considered that we were subjected 

132 to grievous injustice, having these lands stripped by parties 

under color of tax title from Price county and other munici- 

palities along the line, and he took the responsibility of issuing to 

us patents upon lands in advance of their being patented to us by 

the United States, in order that we might have a standing in the 
courts and come in and protect ourselves. 

Twenty-first cross-interrogatory. Were those patents of these lands 
in this complaint ? 

Answer. I cannot state from positive knowledge, but my impres- 
sion is that those lands are covered by the patent which Governor 
Rusk gave. The patent itself will show. If you object to anything 
not in writing the comparison of that patent will show. I do not 

— 1 to be familiar with five or six hundred thousand acres of 
and. 

Twenty-second cross-interrogatory. What I wish to get at is, that 
the lands in this complaint are the ones on which you obtained 
patents from the State? 

Answer. Well, I suggest that you compare these lands with the 
patent itself. 

Twenty-third cross-interrogatory. The question is whether you 
got the lands from the State use you could not get the patent 
from the General Government on them? 


Objected to as incompetent, irrelevant, and immaterial. Objection 
overruled. 


133 Answer. We got the patent from the State in order to have 

some legal standing in court and to protect ourselves and 
because we had not any from the General Government. If we had 
had patent from the General Government in accordance with the 
former action of the State the State would have given us a patent. 
It was the first time they gave us a patent without previously re- 
quiring us to have a patent from the United States. We were in a 
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perilous condition. The United States refused to patent these lands 
to us and we had no standing in court to prevent parties who came 
in under color of a pretended tax deed from Price county and others, 
and were unable to prevent them from stripping the land of the 
timber, which is its only value. We were obliged to stand by without 
interfering unless the State gave us a patent. The grant was killed, 
its value entirely destroyed, and we could not otherwise save it from 
waste by trespassers under color of title. 

Twenty-fourth cross-interrogatory. When did you last apply in 

—— to the Secretary of the Interior for a ruling in regard to these 
ands? 1 

Answer. I cannot fix the date exactly, but my recollection is that 
it was at the date of our last argument on the quantum of land. 

Twenty-fifth cross-interrogatory. When was that ? 

134 Answer. About May or June, 1883. The date will be fixed 

exactly by the date of the patent from the State. I went 
directly to Madison from Washington. It was shortly after Secre- 
tary Teller’s refusal to do anything for us whatever, and his refusal 
to order the Commissioner of the General Land Office to take the 
case up or to send our lists on the the same for his approval or todo 
anything that I then went to Governor Rusk and applied to him, 
and within two or three weeks Governor Rusk finally consented to 
issue the — from the State to us. My last interview with Sec- 
retary Teller on this topic was shortly before the date of that patent 
from the State to us. 

Twenty-sixth cross-interrogatory. No application, then, has been 
made by the company since that time for a patent? 

Answer. Our application is a continuous one, and our lists are 
lying now in the General Land Office at Washington and waiting 
for the approval of the Secretary of the Interior. Our attorney is 
ready to press the matter whenever there is a chance. We can do 
nothing more, after the peremptory and absolute refusal that was 
given us by Secretary Teller, to take up the matter, notwithstanding 
three or four Senators of the United States went with us. Senator 
Sawyer must have gone with me half a dozen times to see the Com- 

missioner of the General Land Office and Secretary Teller 
135 to induce him to take some action and at least to give us 

patents for some portion of the lands where we found out 
that these tax titles had been issued behind our backs; but, not- 
withstanding all the personal application and political pressure that 
could be brought to bear upon the Secretary, he refused absolutel 
to permit the liste even to be brought before him for his approval, 
and the lists are lying in the General Land Office awaiting attention 
now. 


Defendant’s counsel moved to strike out all the evidence relatin 
to 7 for patents from the General Government contain 
in this deposition, on the ground that it is incompetent, immaterial, 
and irrelevant. Motion overruled. 


Defendant rests. 
Adjourned until Tuesday, January 6, at 10 o’clock a. m. 
15—343 
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CoMMISSIONER’s Orricg, January 6, 1885—10 a. m. 


Plaintiff appeared by its said attorney. No appearance by de- 


fendants. Deposition read over and signed by witness. 
EDWIN H. ABBOT. 


Filed Jan. 12th, 1884. N. F. Norlin, clerk cir. c’t. 


136 Exuisitl. Jan. 3,’85. Hugh Ryan, Court Commissioner, 
Mil. Co., Wis 


Argument of Edwin H. Abbot, Attorney for the State of Wisconsin. 


In the matter of the quantity of land which passes to the grantees . 
from the United States under such acts of Congress as those of 
March 3, 1857, and March 3, 1865, to the State of Minnesota. 


137 In the matter of the quantity of land which pusses to the 
grantees from the United States under such acts of Con- 
gress as those of March 3, 1857, and March 3, 1865, to the State 


of Minnesota. 


To the Honorable Charles Devens, Attorney General of the United 

States. 

Sin: Having learned that you now have under advisement the 

uestion as to what amount of land the United States intended that 
the State of Minnesota should receive under the acts of March 3, 
1857, and March 3, 1865, whether by virtue of the original words of 
grant or by virtue of the indemnity provisions, I beg leave, as the 
attorney for the State of Wisconsin, to submit in behalf of that State, 
which is interested in the same question under the acts of Congress 
entitled, “ An act granting lands to aid in the construction of cer- 
tain railroads in the State of Wisconsin,” approved June 3, 1856, 
and May 5, 1864 (11 U.S. Statutes, 20, and 13 U. S. Statutes, 66), the 
following suggestions : 

First. This precise question arose in the case of the Madison and 
Portage Railroad Company vs. Treasurer of State of Wisconsin and 
and Railroad Companies, in the circuit court of the United States 
for the western district of Wisconsin. The case involved the division 
of these grants among seven claimants, and its magnitude and the 

importance of the question involved induced the full bench 
138 of that circuit, Mr. Justice Harlan, Circuit Judge Drummond, 

and Vistrict Judge Bunn, to meet the counsel in Boston last 
September and hear arguments which occupied ten days. The 
quantity of lands which the State had for division was the first 
point to be ascertained, and as the acts themselves vested in Wis- 
consin an estate, by words of grant in presenti, the quantity of land 
which so passed to the State depended upon the effect of the grant- 
ing worcs and the indemnity provisions construed together. The 
new practice of the Interior Department, based upon the dicta in the 
Leavenworth, Lawrence and Galveston case, was vigorously con- 
tended for by one of the respondents, while the other parties argued 


PRICE COUNTY ET AL. 91 
in support of the interpretation which had been given by the De- 
partment to such grants during the twenty — years. The 
question was most elaborately presented in all its aspects and the 
court unanimously decided in favor of the old practice and against 
the lately gdopted rule of Mr. Secretary Schurz. Mr. Justice Har- 
lan delivered the judgment of the court in the following words: 

“Some question has been made as to the precise extent of the 
grant under the two acts of Congress. We understand that it covers 
six sections in width on each side of the line, in the one case, and 
ten sections in the other, of lands in place, as they existed on the 
ground, so that if any of these sections were fractional or from an 
cause were not full sections the State could not make up the defi- 
ciency from lands in the indemnity limits, because, as to the lands 
in place, the act operates directly by specific description, but when 
there was not land in place to meet the call of the grants, whether 
the deficieney was more or less, it was competent to supply it by 
sections from the indemnity limits; or, if, as might happen, there 
were parts of sections of the lands in place excluded from the grants 
by the terms of the acts, it was competent to supply the deficiency 

from the indemnity limits by asimilarlegal subdivision of the 
139 land. It would seem to be impracticable to administer the 

trust on any other basis. It supplying deficiencies it must 
be by sections, whether full or fractional, and by legal subdivisions. 
Deficiencies in place limits caused by sales or pre-emptions previous 
to the location of routes, whether before or after the passage of the 
acts, may be supplied from the indemnity limits.” | 

I transmit herewith a certified copy of the full opinion of Mr. 
Justice Harlan. The words above quoted, however, are all which 
apply to the present question. 

he last clause was added in manuscript after it had been printed, 
and I am informed by one of the judges that this addition was made 
in order to prevent any possible inference of ambiguity from the 
previous expressions of the court on this point, and to show that 
the dicta of Mr. Justice Davis, on which the Interior Department 
had relied, were not accepted by the court as law in this case. 

This decision is entitled to peculiar consideration from the cir- 
cumstances under which it was made and the unusual composition 
of the court which rendered it. The cause was deemed so impor- 
tant that two of the judges consented to travel some twelve hundred 
miles in order to hear it and take part in its decision; and when 
that decision was reached it was the concurrent judgment of the whole 
court, not the opinion of a single judge or even of the learned 
— justice alone. It is one of the very rare cases where a full 

nch of a United States circuit court has sat in banc. 

Second. The old rule was adopted in construing the first land 
grant to Illinois under act of September 20, 1850. 

— General Crittenden, March 10, 1852, 5 Opin. Att’y 
en., 518. 


It was followed during a period of twenty years in admin- 
140 istering not less than fifty grants made by the United States 
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in aid of internal improvements. They were uniformly re- 
garded and executed by the Land Office as grants of quantity—. e., 
grants which entitled the donee to receive out of the limits in place or 
indemnity the equivalent of x x 640 acres per mile of railroad built. 
Thus, “six sections” meant 3,840 acres, and “ten sections” meant 
6,400 acres to the mile, if the sections actually in the place limits were 
full, not fractional,sections All parties acted upon this understand- 
ing. It was assumed by the Attorneys General in their opinions, 
Congress in its acts, the Departments in their rulings, and by theState 
courts in their decisions to be the meaning of these grants, and this 


construction became a rule of title in real property, upon faith in - 


which millions of dollars have been expended in railroad construc- 
tion. 
Attorney General Crittenden, August 7, 1852, 5 Opin. Att’y 
Gen., 603. 
Letter of Secretary Thompson, Nov. 7, 1857, 1 Lester Land 
Laws, p. 526, No. 558. 
Attorney General Black, June 3, 1859, 9 Opin. Att’y Gen., 346. 
Veeder v. Guppy, 3 Wis., 502. 
1 Delano, Nov. 15, 1871, Copp's Land Laws, p 382, 
o. 402. 


Many other citations might be given of similar recognition of this 
practice of the Land Office, but it is needless, for the universality of 
the practice is notorious. It comes fully within the rule which the 
Supreme Court has laid down in the case of United States v. Bur- 
lington and Missouri R. R.Co.,in reference to a practical construction 
of much shorter duration, which the Supreme Court regarded as 
conclusive in the interpretation of the Pacific railroad acts. 

“It was the intention of Congress, both in the original 
141 and amendatory acts, to place the Union Pacific Company 
and all its branch companies upon the same footing as to 
land, privileges,and duties to the extent of their respective roads, ex- 
cept when it was otherwise specially stated. Such has been the uni- 
form construction given to the acts by all departments of the Govern- 
ment. Patents have been issued, bonds given, mortgages executed, 
and legislation had upon this construction. This uniform action is 
as potential and as conclusive of the soundness of the construction 
as if it had been declared by judicial decision. It cannot at this 
day be called in question.” 
U.S. vs. Burlington & Miss. R. R. Co., 98 U., 334, 341. 


Third. Congress in its legislation in pari materia has given its 
legislative construction of these grants to the same effect. The in- 
stances might be multiplied, but one is sufficient to illustrate the 
character of this legislative declaration, or, rather, assumption, of 
an undisputed construction. 

Congress granted, in the same terms as to Wisconsin, certain lands 
to Iowa by act of May 16, 1856, and then amended and construed 
the grant in the act of June 2, 1864, by words in the second section, 
which are an unmistakable legislative declaration that the original 
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grant was one of aay according to our contention and the old 
rule of the Land Office. The terms of the first grant of September, 
20, 1850, to Illinois contain a legislative explanation of the quantity 
of land which it was intended the grantee should receive, and that 
explanatign may well be taken to run with all similar grants. 
t cannot be doubted that Congress did not intend to favor one 
State in its grants and discriminate against other States. It pre- 
sumably intended to treat all the States alike in the distribu- 
142 tion of the public domain in aid of public improvements. 
| Having once declared in the grant to Illinois that certain 
phrases gave lands equal in quantity to one-half of six sections in 
width on each side of said road and branches,” the subsequent use 
by Congress of the substantially similar language in other acts may 
reasonably be taken in the same broad sense. 

Fourth. In 1864 and 1865 the land grants, made originally in aid 
of railroads for 6 miles in place and 9 miles in indemnity, were most 
of them enlarged to 10 miles in place and 20 miles in indemnity. 
If the indemnity was created merely to supply the deficiency in land 
arising from sales by the United States out of the six-mile limits 
after the date of the grant, why were the indemnity limits made fifty 
per cent. larger than the entire limits in place? And why were 
they afterwards increased ? 

ifth. I respectfully submit that the land-grant acts are laws 
which declare the intention of Congress to give to the donee, first, 
the actual land which the United States owned in every alter- 
nate section at the date of the grant as it then lay on the ground; 
and, secund, a right to receive an additional quantity of land in the 
indemnity limits (unless sooner exhausted) sufficient to supply the 
deficiency in each such section as it lay on the ground, if the United 
States had ever sold, reserved, or otherwise disposed of anything 
out of that section. 

These acts eannot be separated into parts like a deed, and one 
portion be taken alone, by itself, as a “granting clause,” another 
as a covenant, and the like. These acts are laws as well as grants, 
and the intention of Congress is only to be declared and effectuated 
by comparison of all the parts and construing all together as one law. 

Sixth. The absolute uncertainty and confusion which would arise 
practically upon the theory of the new rule would defeat the pur- 

of the acts, which on their face is avowed to be “ to aid 
143 in the construction ” of public works and is judicially held 
to be their paramount object. This declared purpose the Su- 
preme Court has eld to throw the clearest light on the intent of 
these acts, and to be sufficient reason for rejecting any construction 
which would defeat that purpose. 
Platt v. Union Pacific Railroad, 99 U. S., 48. 


I venture to submit these suggestions chiefly to lay before the De- 
riment of Justice the unreported decision of, Mr. Justice Harlan. 
ask the indulgence of the Honorable Attorney General for their ex- 
ceeding incompleteness, as he is aware of the peculiar circumstances 
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of pressure and haste under which their preparation is forced, and 
subscribe myself, with great respect, 
Your obedient servant, 
EDWIN H. ABBOT, 


Attorney for the State of Wisconsin. 


144 [Endorsed :] Filed Jan. 12, 1885. N. F. Norlin, clerk of 
8 court. Filed July 17, 1885. Clarence Kellogg, clerx sup. 
c't Wis. 


145 Form No. 243. 
Notice of Taking of Deposition within the State of Wisconsin—R. &., 
| 4100, 4101, & 4102. 


Circuit Court, Price County. 


Wisconsin CENTRAL RAILROAD Company, Pl'ff, 
7 5 * 5 No. 6. 
Price County, THE County CLERK, and County TREAs- 
URER OF Price County, Def ts. 


To Willis Hand, Esq., attorney for the def’t- above named. 


Sir: Please take notice that the deposition of Edwin H. Abbot, 
a witness to be produced, sworn, and examined on behalf of the 
plaintiff above named, will be taken, at the instarce and on behalf 
said plaintiff, before Hugh Ryan, Esq., a court commissioner in and 
for the county of Milwaukee and a person by law authorized to 
tuke depositions, at his office, No. 110 Wisconsin street, in the city 
of Milwaukee, county of Milwaukee and State of Wisconsin; that 
the taking of said deposition will be begun before said officer on 
the third day of January, A. D. 1885, at 10 o’cleck a. m., and will be 
continued at such other time or times as the taking of said deposi- 
tion shall be adjourned to by the order of the aforesaid officer or 
by consent of the parties hereto until completed; that you are 
hereby notified and requested to appear before the said officer at 
the place and on the day and hour above named and cross-examine 
said witness in such manner or take such other proceedings as you 
shall deem proper. You are hereby further notified that the depo- 
sition of said witness is wanted by the said plaintiff for use in a 
civil action now pending in the State of Wisconsin, to wit, in the 
circuit court of Price county, wherein the Wisconsin Central Ruil- 
roud Company is plaintiff and Price County is defendant; that said 
witness, Edwin H. Abbot, is about to go out of the State of Wiscon- 
sin and does not intend to return thereto in time for the trial of said 
action and lives more than thirty miles from the place of trial of 
said action in which the testimony of said wituess is wanted,* and 
that this is the reason for taking the deposition of said witness, and 
that said plaintiff will claim the right to use the said deposition, when 
taken, on any trial that may be had of said action, subject only to 
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such legal objections as may be made to the competency, relevancy, 


or materiality of the evidence therein contained. 
Yours, etc., E. H. ABBOT, 


Attorney for N f. 
Dated. December 1, A. D. 1884. 


a 1 Other clauses for taking deposition of witness are given in R. S., 
101. 


146 ar ] Circuit court, Price county. Wisconsin Cen- 

tral R. R. Co., pl'ff, vs. Price Co. et al., def ts. Notice of taking 
deposition. No. 6. e service of a copy of the within notice is 
admitted this 10th day of December, 1884. Willis Hand, att’y for 
def ts. Circuit court, Price Co. Filed January 12th, 1884. N. F. 
a clerk. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. 
't Wis. 


147 Srate or WIscons!n, \ as g 
Milwaukee County, 


I, Hugh Ryan, a court commissioner in and for said county, do 
hereby certify that the above deposition of Edwin H. Abbot was 
taken before me at my office, in the city of Milwaukee, in said 
county, on the third day of January, A. D. 1885, at ten o clock in 
the forenoon ; that it was taken at the request of the plaintiff upon 
verbal (or written) interrogatories; that it was reduced to writing by 
Shimwell, a disinterested person, in my presence and under my direc- 
tion; that it was taken to be used in the action wherein Wisconsin 
Central Railroad Company is plaintiff and Price County, the County 
Clerk of Price County, and the County Treasurer of Price County 
are defendants, now pending in the circuit court of Price county, 
and that the reasons for taking it were that said witness, Edwin H. 
Abbot, is about to go out of the State of Wisconsin, not intending 
to return in time for the trial of said action, and because said wit- 
ness lives more than thirty miles from the place of trial of said ac- 
tion ; that a notice, of which the annexed is a copy, was served upon 
Willis Hand, Esq., attorney for the defendants, on the 10th day of 
December, A. D. 1885; that said plaintiff attended at the taking of 
said deposition by T. L. Kennan, Eg. one of its attorneys, and the 
defendants, by Willis Hand, Esq., their attorney; that said depo- 

nent, beſore examination, was sworn to testify the truth, the 
148 whole truth, and nothing but the truth relative to said cause, 

and that said deposition was carefully read by said deponent 
and then subscribed by him in my presence. 

Dated January 10, 1885. 

HUGH RYAN, 


Court Commissioner, Milwaukee County, Wisconsin. 
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Fees: | 
3 eee $7 20 
_ 
Swearing witness -..- 10 
Filing papers 12 
3 — 20 


Paid by pl'ff. 


(Endorsements:) Deposition of Edwin H. Abbot and return of 
commissioner. Fees, $10.62; paid. Filed Jan. 12th, 1884. N. F. 
Norlin, clerk cir. c’t. Filed Jul. 17, 1885. Clarence Kellogg, clerk 
sup. Ct. 


149 Circuit Court, Price County. 


WISCONSIN CENTRAL RAILROAD Company, Pl'ff, 
; ag’st : 
Price County and Tux County CLerk and County TREAs- No. 6. 
URER OF Price County, Def its. 


It is hereby stipulated by and between the above-named parties 
that the depositions of the following-named persons, at the times 
and places hereinafter stated, may be taken to be used on the trial 
of the above-entitled cause on the part of the defendants, viz: 

C. M. Foresman and L. J. Rusk, at the office of F. W. Hall, notary 
public, in the city of Madison, Dane county, Wisconsin, on Thurs- 
day, December 4th, 1884, at ten o’clock a. m. 

. B. Sanders, at the office of Alex. Craven, notary public, in the 


city of Wausau, Marathon county, Wis.,on Friday, December 5th, © 


1884, at 4 o’clock, p. m. 

Alex. Meggett, at the office of Chas. S. Roberts, a justice of the 
peace, in the city of Eau Claire, in Eau Claire county, Wis., on Tues- 
day, December 9th, 1884, at nine o’clock a. m. 

tis further stipulated that a copy of this stipulation shall be 
filed with each such officer before whom depositions are to be taken, 
and returned with such depositions. 
150 Dated Nov. 14th, 1884. 
WILLIS HAND, 


Def is Att'y. 
E. H. ABBOT, 
Ait y for Plaintiff. 


(Endorsements): Stipulation to take depositions. Copy. Filed Dec. 
8th, 1884. Charles H. Darlington, clerk cir. c’t. Filed Jul. 17, 1885. 
Clarence Kellogg, clerk sup. c’t Wis. Filed 30 Nov., 1884. 
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WIsconsIn CENTRAL RAILROAD COMPANY 
v8. 
Price County et al. 


Deposition in the above-entitled case of E. B. Sanders, taken before 
me at my office, in the city of Wausau, Marathon county, Wis. 


E. B. Sanpers, being first duly sworn, testified as follows: 


Q. Where do you reside? 
A. At the city of Wausau, Wisconsin. 
Q. What is your age? 
A. 35 years. 
Q. What is your position ? 
A. I am receiver of the Gov’t land office, located at Wausau, Wis. 
Q. How long have you held that position ? 
A. Since February, 1883. 
Q. What is this paper (showing witness paper marked Ex. 
A” and attached hereto) ? 
151 A. A certified copy of a letter from the Commissioner of 
the General Land Office wit-drawing certain lands from sale 
for the benefit of the Portage, Winnebago & Superior R. R., under 
—— act of May 5, 1866, 3rd sec., & joint resolution of 2lst June, 
Q. State whether or not there is a record in your office of the with- 
drawal of the lands mentioned in that letter. 


Objected to as incompetent, irrelevant, &c. 


A. There is a record in the land office for the Wausau district, 
of which I am the receiver, of the receipt and acknowledgment of 
the letter referred to, of which this is a certified copy, withdrawing 
the lands in question for the benefit of said railroad, which was ac- 
companied by a diagram indicating the ten and twenty mile limits 
within which the lands owned by the United States on the odd- 
numbered sections were located. The plat books of the office were 
marked to correspond with the lines on said diagram indicating said 
ten and twenty mile limits. 

Q. State whether or not the odd-numbered sections referred to in 
said letter have been in the general market and open to public sale 
since that time. 


Objected to; same as before. 


A. There is no record to my knowledge in the land office of the 
restoration of any of the withdrawn lands to private entry or pub- 


lic sale. 
E. B. SANDERS, Receiver. 


152 (Endorsements:) Filed Dec. 8th, 1884. Charles H. Dar- 
lington, clerk cir. ot. Filed Jul. 17, 1885. Clarence Kel- 
logg, clerk sup. t Wis. 
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Railroad Record, “Ex. A,” vol. 4, page 289. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrick, December 10th, 1869. 


Register & receiver, Stevens’ Point, Wis. 

GENTLEMEN: I inclose herewith a diagram of the Portage, Win- 
nebago & Superior railroad, under act May 5, 1886, 3rd section and 
= resolution, 21 June, 1866, with the 10 & 20 mile limits of the 

nd grant designated thereon. 

You are hereby directed to withdraw from sale or location, pre- 
emption or homestead entry, all the odd-numbered sections of land 
falling within those limits and to regard as increased in price to 
$2.50 per acre all the even-numbered sections within the 10-mile or 
granted limits. | | 

The even sections between the 10 & 20 mile limits are not affected 

by this withdrawal. 

153 The lands herein increased to $2.50 per acre you will dis- 

of only-under the pre-emption & homestead laws and 
at that ratability, except in case of bona fide pre-emption settlements, 
prior to the receipt of this letter of withdrawal. In such cases the 
settler will, under the provisions of the act 27 March, 1854, be per- 
mitted to prove up and pay for his land, whether upon odd or even 
section-, at 1.25 per acre. 

This order will take effect from the date of its receipt by you, and 
you are requested to acknowledge the same by date. 

Very respectfully, ; JAS. WILSON, 
Commissioner. 


(Endorsements :) Ex. A, commissioner’s letter, December 10, 1869- 
Transmits diagram of the line of the Portage, Winnebago & Supe- 
rior railroad and showing the 10 & 20 mile limits. Received Jan- 
uary 10, 1870; acknowledged Jan’y 10, 1870. 


U. S. LAND Orrice, Wausau, W1s.,:December 5, 1884. 


I hereby certify that the within and foregoing is a true and cor- 
rect copy, including notations and briefing, of the original letter on 
file in this office, and that I have compared it with the original, & 
that it is a true copy of the whole thereof. 

E. B. SANDERS, Receiver. 

Filed Dec. 8th, 1884. 


CHARLES H. DARLINGTON, 
Clerk Cir. Oi. 


CLARENCE KELLOGG, 
Clerk, Sup. C’t., Was. 


Filed Jul. 17, 1885. 


154 Strate or — ‘ 
Marathon County, - 


I, Alex. Craven, a notary public in and for said county, do hereby 
certify that the above deposition was taken before me, at my office, 
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in the city of Wausau, in said county, on the 5th day of December, 
1884, at four o’clock in the afternoon ; that it was taken at the re- 
= of the defendants, upoa verbal interrogatories ; that it was re- 

uced to writing by myself; that it was taken to be used in the 
action of the Wisconsi: ventral Railroad — vs. Price County 
and the Qounty Clerk ud County Treasurer of Price county, now 
pending in the eire. ourt for Price county, and that the reason for 
taking it was thy.‘  . witness to be examined lives more than thirty 
miles from th place of trial in which his testimony is wanted; that 
the deposition was taken in pursuance of the annexed stipulation ; 
that T. L. Kennan a red for the plaintiff and W. G. Hand ap- 
peared for the defendants ; that said deponent, before examination, 
was sworn to testify the truth, the whole truth, and nothing but the 
truth relative to said cause, and that said deposition was carefully 
read by said deponent and then subscribed by him. 

3 ALEX. CRAVEN, 
Notary Public. 


155 (Endorsements:) Deposition of E.B.Sanders. No.6. Filed 
Dec. 8, 1884. Charles H. Darlington, clerk cir..c’t. Filed 
Jul. 17, 1885. Clarence Kellogg, clerk sup. ot Wis. 


STATE OF WISCONSIN: 
Circuit Court, Price County. 


Wisconsin CENTRAL Raitway Company, Plaintiff, 
against 
Paice County and Tue County CLerK and County TREASURER OF 
Price County, Defendants. 


Deposition taken in the above-entitled action on the 4th day of 

mber, 1884, before F. W. Hall, a notary public in and for 

Dane county, Wisconsin, at his office, in the city of Madison, in 
said county, pursuant to the annexed stipulation. 


Parties present, by their respective attorneys, and by consent of 
both the taking of the deposition under this notice is continued 
until the 18th day of December, 1884, at eleven o’clock a. m., at my 


office. 
F. W. HALL, Notary. 


DrecemBER 187n, 1884. 


Defendants present at eleven o clock a. m., by their attorneys, 
Wm. H. Rogers; plaintiff not present. 


On motion of defendants’ attorney, farther proceedings 
156 herein are adjourned until half past two o clock p. m. of this 
day, at my office. 


F. W. HALL, Notary. 
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Dec. 18TH, 1884—2.30 p. m. 


Parties present, by their respective attorneys—pl’ff by T. L. Ken- 
nan, def’t- by Wm. H. Rogers. 


C. M. ForEsMan, a witness produced on the part of the defend- 


ants, being duly sworn, testified as follows: 


My name is Chas. M. Foresman; I reside in Madison; have re- 
sided here over 25 years; my age is sixty-two years; my business 
is clerking in the State land office at the capitol ; I have been there 
since 1861, continuously. The office has been kept in the capitol at 


Madison. Since 1865 we have been on the Ist floor of the north’ 


wing; before that the office was in the old capitol. There is kept 
in that office a record of the land belonging to the State of Wiscon- 
sin; I mean the lands properly belonging to the State—school & 
university lands, the agricultural college lands, & swamp lands, but 
not the record of the railroad lands. We have a record of a part of 
. the R. R. lands where they came in conflict with the State selec- 
tions. Those records are easy of access to — public and can be ex- 
amined at any time. 
157 Quest. State whether you have in that office the record 
of new selections of State lands from time to time made.” 


Objected to by pl’ff’s counsel as irrelevant. 


Ans. “ Yes.” 
. oe “State if a new selection of State lands was made in Aug., 
i Ans. “I commenced those selections in May, 1880, & completed 
in Aug., 1881—Aug. 13th, the date of completion.” I was appointed 
by — — to proceed to Washington to make examination of 
tate lands. 


(Above objected to by pl'ff's counsel as immaterial, and all on 
— subject objected to as immuterial, irrelevant, and incompe- 
" | 


I went to Washington. I made a preliminary examination here 
in the State land office and made a list. The Governor took the 
list to Washington to aid in making a settlement with the U. 8. 
Government. While there he made arrangement with Gov’t that 
they detail a clerk to look over the swamp lands with myself, & 
what we agreed upon was to be final as toswamp lands. That took 
us from Ist of May, 1880, to Aug., 1881, to examine, & of the vacant 
lands we made lists to be approved and patented to the State—the 
non-vacant lands, of which we found many, that were disposed of 
by U. S. Gov’t. Those disposed of prior to 1857 by land warrants 

we received indemnity for. Those — of for cash by 
158 the Gov't we received certificates for, to be paid in cash. 
Those lists of lands that were vacant we received approved 
lists of & patents for those which came in conflict with claims of 
railroad & Sturgeon Bay canal and other corporations’ claims— 
that is, the State of Wis. got a patent for all the vacant lands on the 


| 
| 
: 
* 
7 


—— ee 


- A — — 


PRICE COUNTY ET AL. 101 


lists except the disputed ones. Those are still under advisement 
unsettled. 

We have the patents and the approved lists in the land office 
here, and of those not patented to the State there is a record in the 
swamp-land record. 

I havea — 2 record of all these selections, in four large vol- 
umes, in the office. 

This is a public record in the land office. 

The first of the patents became a matter of public record here as 
soon as I got the records home from heen — It was the 26th 
of August, 1881. I mean that the approved lists which I brought 
home from Washington was the first record here, but the patents 
did not come until later. After the 26th of Aug., 1881, any one 
could have gone to the State land office of the State of Wisconsin 
and ascertained exactly what lands of the swamp land grant be- 

longed to the State of Wis. They could have ascertained it 
159 from this record which I made out and which was then in 

the land office of the State. That is called a record of the 
new selections of swamp lands. This record has been kept in the 
land office ever since and is there at the present time. This selec- 
tion was made from every town in the State. This record since 
Aug. 26 has been easy of access here at the capitol, in the land office. 
The record was completed and bears date Aug. 13th, 1881, but did 
not get here to Madison until about Aug. 26, 1881, so as to be a pub- 
lie record in the land office of the State. I reside over thirty miles 
from Phillips, the county seat of Price county. 


All of the above testimony objected to by the pl’ff’s counsel as 
irrelevant and incompetent, and pl'ff's counsel moved to strike it all 
out for above reason. 


Cross- examination: 


Quest. Where there was a conflict between the State of Wis. and 
the Wis. Cent. Ry Co. & other corporations, whose duty was it to 
decide between them?” 


(Objected to by def’t- as not proper cross-examination and as call- 
ing for an opinion on a question of law.) 


Ans. “I do not know.” We found a large amount of lands where 
there was a conflict between the different grants and the State 

160 selections. There is a large amount yet claimed by the State, 
of which it has not yet got the patents, which is yet in pro- 

cess of adjustment. The State has been since 1851 in getting pat- 
ents of its swamp lands. It has received patents from the U.S. from 


time to time during this period. 
CHAS. M. FORESMAN. 


Subscribed & sworn to before me this 18th day of Dec. 1884. 
: F. W. HALL, [SsxAL.] 
Notary Public, Dane Co., Wis. 
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(Endorsement :) Filed December 27th, 1884. Charles H. Darling- 
ton, clerk, by N. F. Norlin, deputy, circuit court, Price county. 


L. J. Rusk, being duly sworn, testified as follows: 


My name is Lycurgus J. Rusk. I reside at present in the city of 
Madison, temporarily. I am private secretary of the Governor of 
the State of Wisconsin. I have held that office since Ist Monday of 
January, 1882. There is kept in the executive office applications 
for patents for railroad lands. I am custodian for the purpose of 
identifying the records of the executive office under the statute. 


(Witness shown an application on the part of the pl’ff to the State 


for a patent, filed Feb. 21st, 1884.) 


161 This is the original application made by the pl'ff to the 

Governor for a patent on behalf of the State for the lands 
therein deseribed. ä 

Quest. Do you now hold in your hand a true copy of said origi- 


nal application ?” 
Ans. “ Yes.” 


Copy offered in evidence. 

Objected to by pl’ff as incompetent & irrelevant. 

Copy of application received and attached, marked Exhibit “A.” 

(Witness shown original application b — to the Governor for 
filed eb. 4th, 1884.) 


This is the original application made and filed on thatday. The 
words“ take out and memoranda in the right-hand margin oppo- 
site various parcels of land in the column“ Remarks” are not a part 
of the original applicatiun as filed in the executive office, but are 
— made in the executive office, and are mostly in my hand- 
writing and mean as follows: The words“ take out mean to take 
out all of the description upon that line, meaning thereby a reſusal 
on the part of the Governor to patent that description to the com- 
pany making the application. When the words“ take out or ditto 

marks under the words“ take are followed by a specific de- 
162 scription of land it means to take that specific description out 

of or exclude it in the patent from the lands described upon 
that line. When the words “ take out” or the words “ take out ” fol- 
lowed by a specific description have lines drawn through them and 
are followed by the letters O K L. J. R.“ in parenthesis it means 
that upon a more thorough examination of the claims, as to the de- 
scription which they follow, — are found to be all right and are to be 
included in the Governor's patent to the company. Wherever the 
printers’ mark /,” meaning to “ take out,” is found it means the 
same as the words “ take out,” above explained, & when followed by 
specific description means the same as above explained. My expla- 
nation applies to all descriptions from township- 36 to 40, inclusive, 
& to all descriptions upon the line, with the memoranda of whatever 
township. 
These memoranda were made within a few days after filing the 


a patent for lands therein described, 
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application. The remarks to all the descriptions in Price county, 
Wis., are in my own hand but three. The first not in my hand- 
writing is the ditto marks for words “ take out,” following northwest 
quarter S. E. 4, sec. 3, town. 38, 1 east, 40 acres. Second one the 
words take out,” following N. E. } N. E. 1 sec. 1, T. 36, R. 1 west, 
40 acres. The third not in my handwriting is the words 
163 “takeout,” following S. W. 2, S. E. 4, sec. 9, T. 40, 2 W., 40 acres. | 
Those are in the hand of Mr. W. W. Jones, a clerk in the 
office uf the sec’y of state, who was assisting at that time in making 
the examination. He was assisting me, but I am not sure I was 
there at the time. 
(The copy of the said application offered in evidence. Objected to 
by pl'ff as incompetent & irrelevant.) Copy is hereto attached, 
marked Exhibit“ B.“ 


Quest. When did you obtain your information to enable you to 
determine that these were State lands? 


Objected to by pl’ff — reason above. 


Ans. From a comparison of the lists contained in the applica- 
tion with the lists of the lands to which the State made a claim 
under grants of Congress of date prior to the grant of the Wisconsin 
Central lands.” 

Quest. Is there any public record of those lands? 

Ans. I do not know whether there is a public record or not. 

Ques. Is there a public record of all State lands? 

Ans. I do not apprehend that there is. I think the railroad com- 

pany have lots of State lands & we will not get them back. 
164 The lists that we compared the applications with are in the 
_ Office of the commissioner of public lands of the State of Wis- 
consin. 

I yn that those records are accessible tothe public. I do not 
know how long it has been accessible to the public. I first became 
acquainted with that list the first time that applications were made 
to the Governor after I became private secretary, in 1882. I do not 
know whether it was the first or second year. There have been appli- 
cations at different times. 

There is a conflict between the State & the Wis. Central R’y as to 
some of the lands in their grant. I do not remember when I first 
learned of that controversy ; it has continued since I have been in 
Office and is still unsettled as to some lands. | 

I suppose the courts will have to determine the respective rights 
of the State & company if we do not determine it amicably. 

TheState originally takes its claim to lands under the grants of Con- 
gress from an examination of the field-notes of surveys. The Governor 
takes his action upon the belief that the State has some rights to the 
land. His belief is based upon the facts as shown by field-notes to 

surveys. There are some parcels that come in grants to State 
165 which the field-notes do not show as belonging to it, as, for 
instance, the notes might show there was no swamp when in 
fact there is a swamp, or sometimes where they show a swamp there 
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It is a question of fact, which he determines by any means in bis 
power, whether the lands should belong to the State. 

Quest. “ When an application of this kind is made to the Gov- 
ernor is there any department of state to which he applies for infor- 
mation ?” 

Ans. Asa matter of fact, we do not apply to any department. 


The matter is determined in our office by bringing in the books from 


any or all the other departments. 
Quest. Are those books public records ? 
Ans. “ Yes.” 


Cross- examination: 


After these applications were filed, I believe, the pl’ff appeared 
before the Governor, by attorney, asking the issuing of patents by 
him, and they were urging the Governor to issue patents. K. K. 
Kennan represented the company, & also E. H. Abbot was here, 
but, I think, just a few days before application was made. I did not 
hear the argument. 

There had been previous to this time a conflict between 

166 the Wis.Central & the Chicago, St. Paul, Minneapolis & Omaha 

R'y Co. as to a portion of the grant. Aſter these applications 

were filed in the Governor’s office each separate description incladed 

in the application was examined to determine whether the State 
had any interest in or claim to the land described. 

It took three or four days on these two lists to make the exami- 
nation above mentioned, I should think. It might have taken more 
time after the exam iuation was taken up making patents, and then 
after they were made they had to be gone through with three times 
or thereabouts. This was not all done in four days. It took besides 
myself most of the time three clerks. The plaintiff had no means of 
knowing what lands they would get until the tents were made, so 
ſar as I know. The —— was urging the Governor to issue pat- 
ents. After the application was made the pl’ff seemed very urgent 
to have patents. The Governor refused to issue patents on many of 
the lands claimed by pl’ff. What he refused to grant patents on 


would make a large list. 
L. J. RUSK. 


Subscribed & sworn to before me this 18th day of December, 1884. 
F. W. HALL, 
Notary Public, Dane Co., Wis. 


[Endorsed :] State of Wisconsin, circuit court, Price county. Filed 
December 27th, 1884. Charles H. Darlington, clerk, by N. F. Nor- 
lin, deputy. 
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167 Circuit Court, Price County. 


Wisconsin CENTRAL RAILROA D .Company, Pl'ff, 
st 
Price County and Tue County CierK and County TREASURER OF 
Price County, Def ts. 


It is liereby stipulated by and between the above-named parties 
that the depositions of the following-named persons, at the times 
and places hereinafter stated, may be taken to be used on the trial 
of the above-entitled cause on the pari of the defendants, viz: 

C. M. Foresman and L. J. Rusk, at the office of F. W. Hall, notary 
public, in the city of Madison, Dane county, Wisconsin, on Thurs- 
day, December 4th, 1884, at (ten) 10 o’clock a. m. 

B. Sanders, at the office of Alex. Craven, notary public, in the 
city of Wausau, Marathon county, Wis., on Friday, December 5th, 
1884, at 4 o’clock p. m. 

Alex. Meggett, at the office of Chas.S. Roberts, a justice of the 
— in the city of Eau Claire, in Eau Claire county, Wis., on 

esday, December 9th, 1884, at 9 o’clock a. m. 

It is further stipulated that a copy of this stipulation shall 
168 be filed with each such officer before whom depositions are 
to be taken, and returned with such depositions. 

Dated Nov. 14th, 1884. 

E. H. ABBOT, 


PUff’s Att'y. 
WILLIS HAND, 
Def’ts’ Ait 9. 


(Endorsements:) No. 6. Copy. —~ 3 to take depositions. 
Filed December 27th, 1884. Charles H. Darlington, clerk, by N. 


F. Norlin, deputy. 


StaTe oF WISCONSIN \ aie 
Dane County, : 


Circuit Court for Price County, State of Wisconsin. 
Wisconsin CENTRAL RAILROAD Company, Pl'ff, 


v8. 
Price County & THe County CLerK & County TREASURER OF 
Price County, Def ’ts. 


I, F. W. Hall, a notary public in and for said county, do hereby 
certify that the above deposition was taken before me at my office, 
in the city of Madison; that the same was begun on Thursday, De- 

ceinber 4th, 1884, at ten o’clock a. m., and was continued b 
169 stipulation until December 18th, 1884, at half past two o’cloc 

p. m.; that it was taken at the request of the defendant; that 
it was reduced to writing by myself; that it was taken to be used 
in the action of Wisconsin Central Railroad — — 
against Price County and The County Clerk and County reasurer 
of Price County, defendants, now pending in the circuit court for 
17—343 
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Price county; that Willis Hand, Esq., and Wm. H. rs, Esq., 
attended the taking of said deposition on the part of the defendants 
and T. L. Kennan on the = of the plaintiff; that the deposition 
was taken in pursuance of the annexed stipulation ; that said de- 
ponents, C. M. Foresman and L. J. Rusk, before examination were 
sworn to testify the truth, the whole truth, and nothing but the truth 
relative to said cause, and that said deposition was carefully read to 
said deponents and then subscribed by them. 

Witness my hand & seal this 18th day of December, A. D. 1884. 


DLsxAL.] F. W. HALL, 
Notary Public, Dane Co., Wis. 
Fees : 
48 fols., G — — $12 00 
Administering oatbhbs .... 50 
— — — 10 
ä $13 50 
Certified copies of Wis. C. lists. 28 00 
Witness fees, 1 duy,Foresman. 1 50 
1 2 “ Rusk...... 1 50 
$44 50 


170 (Endorsements:) Filed Jul. 17, 1885. Clarence Kellogg, 
clerk sup.c’t Wis. Filed Dec. 27th, 1884. Chas. H. Dar- 
lington, clerk, by N. F. Norlin, deputy. 


Srarx OF WISCONSIN, * : 
Executive Office, 

I, L. J. Rusk, private secretary of the Governor of Wisconsin, do 
hereby certify that the annexed has been compared by me with the 
original “pp ication of the Wisconsin Central railroad for patents 
for certain lands on file in this office, and that the same is a correct 
transcript therefrom and of the whole thereof and of the memoranda 
and filing marks thereon. 

In witness whereof I have hereunto set my hand and affixed the 
executive privy seal of the State, at the capitol, this 18th day of De- 
cember, in the year of our Lord one thousand eight hundred and 
eighty-four. 

— L. J. RUSK, 
Private Secretary of the Governor. 


(Endorsements :) Filed Dec. 27th, 1884. Chas. = 
clerk, by N. F. Norlin, deputy. Filed Jul. 17, 1885. Clarence Kel- 
logg, clerk sup. c’t Wis. 


171 To his excellency Honorable Jeremiah M. Rusk, Governor of 
Wisconsin, Madison, Wis. 
Sir: The Wisconsin Central Railroad Company hereby applies 
for patent to the lands hereinafter described, the 


same being a part 
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of the lands to which said railroad company is entitled under the 
act of Congress, approved May 5, 1864, entitled “An act grantin 
lands to aid in the construction of certain railroads in the State o 
Wisconsin,” said company being the donee of the grant created in 
section third of said act and under the statutes of Wisconsin for 
the construction of its railroad from Portage City to Stevens’ Point, 
and also from Menasha or Doty’s Island to Stevens’ Point and thence 
to Ashland, on Lake Superior. 
Dated at —— this 21st day of February, A. D. 1884. 
THE WISCONSIN CENTRAL RAIL- 
ROAD COMPANY, 
By EDWIN H. ABBOT, Vice-President. 
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Description of Tract—Continued. 
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— 


116 THE WISCONSIN CENTRAL RAILROAD co. vs. 


Description of Tract—Continued. 
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— eee ae 1 3 — 
— — 1 86 49 
8 911 1 
. 1514 160 
ON 2211 « 6 
— 3 oa 
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(Endorsements:) Wisconsin Central railroad. Application for 
patents for certain lands. Exhibit “A” referred to in the deposition 
of L. J. Rusk. F. W. Hall, notary. State of Wisconsin, executive 
department. Received and filed this 21st day of 3 1884. 
L. J. Rusk, pr't- sec't y. Filed Dec. 27,1884. Charles H. Darlington, 
by N. F. Norlin, deputy. Filed July 17, 1885. Clarence Kellogg, 
clerk sup. c’t Wis. 


184 Srate or WIsconstn, \ 8 
Executive Office, ; 


I, L. J. Rusk, private secretary of the Governor of Wisconsin, do 
hereby certify that the annexed has been — — by me with the 
original application of the Wisconsin Central railroad ſor patents 


— — — 
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for certain lands on file in this office, and that the same is a correct 
transcript therefrom and of the whole thereof and the memoranda 
and filing marks thereon. 

In witness whereof I have hereunto set my hand and affixed the 
executive privy seal of the State, at the capitol, this 18th day of De- 
cember, in the year of our Lord one thousand eight hundred and 
eighty-four. 

— L. J. RUSK, 
Private Secretary of the Governor. 


(Endorsements:) Filed December 27, 1884. Charles H. Darling- 


ton, clerk, by N. F. Norlin, deputy. Filed July 17, 1885. Clarence 


Kellogg, cl’k sup. Ct. 


185 To his excellency Honorable Jeremiah M. Rusk, Governor of 
Wisconsin, Madison, Wis. 

Str: The Wisconsin Central Railroad Company hereby applies 
for —— to the lands hereinaſter described. the same being a part 
of the lands to which said railroad company is entitled under the 
act of Congress approved May 5, 1864, entitled “An act grantin 
lands to aid in the construction of certain railroads in the State o 
Wisconsin,” said company being the donee of the grant created in 
section third of said act and under the statutes of Wisconsin for the 
construction of its railroad from Portage City to Stevens’ Point and 
also from Menasha or Doty’s Island to Stevens’ Point and thence to 


Ashland, on Lake Superior. 
THE WISCONSIN CENTRAL 
RAILROAD COMPANY, 
By EDWIN H. ABBOT. 


(Endorsements:) Filed in cir. c’t Dec. 27, 1884. Filed in sup. c't 
July 17, 1885. 
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All — fl 29 * 640 jaw — 
e . Gai ininabes 
nate 1, &, (, 131 70 
111 og 27 '20.-.|-.. Take out. 
1 „ e es 80 . . 
Swise} ---.--.- an 40 |..\..|..| * 
|_| Re 33}.- ..-- : | 
i, es 80 '..|--!..| 
SWIZSsW 22 1 605 60. Take out. 
* 3 a ee on | --|--.--| Take out. 
EIS a re eal a „ a ae — i 
J | — 80 
S win e 3 
1 2 „ ee 1 
Lots 1, 2, 3, 4, 5. 217 60 
* — 339 4e 292 47—— 
217 Ne frac. 1 539 4e 14 50. Take out. 


* Lot 1 or ne n e, 88.60; lot 2 or 8 e n e, 20.50; WI n e, 80; n w }, 160. 
tN ene, lot 3, 26.60; n wse, 40; 5} e, 80. 
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Parts of sections. 
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_ | — 


SS — ibe = 

n e }-.--.-..--.|“|“} “ | 80 - Take out. 

és | 66 44 33 95 * 

Ti a 40 |-- —— Take out. 

4 n so) sel 66 145 80. * 

— a“) *»251 30 
2 an Be 40 |--|--|--. Take out. 

wi Ean — | | 66 5 oe 
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¢ 

9 

4 

‘ 

9 

9 

0 

| 

| 

| 

| 

i 

] 

4 

’ 

82 
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0 

— 
bd 

oo _ 
1 
1 
’ 
‘ 

- 


> d D D D N 


8 
2 
17 


22 


4s i ar 
C tse 1 b ot 40 n Take out. 


N 

P 41 204 30 —— 

Se sw} 1 * “A 66 40 |.. * 

Set nn ee ON oc „% 66 160 on 

11111111111 171“ 153 50 a 

Setn vw“ “ 40 . Take out. » 
E ie }..........-. are) « 80 ——— 

Sw 1508 10 e 

. — n 914. 4 
Nwise}--..--... cal aad Tes 40 |--|--|--; 

S wise ......... 1 to Clini 40 |..|-.|.-. Take out. 

— 


W 3 8 W } a 66 : 40 és 67 12 — — 


„ — — 4 8 40 — . Take out. 


Setse} 4 AN bs 40 — a 
2 — ＋ SEN 


Nise? Pe nee a hed be 66 


Lot 1 or nene, 35.80; lot 2ursen e, 33.60; wine, 8; n , 160. 
1 Lot 8 or nese, 86.60; nwse, 40. 


160 ——— f 


* 8 8 Ee ere 
A ra 
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| 33 
A | area. 8 8 
Parts of sections. . | lol. Jas 
5 8 8 Sigs 
55 3 8 888 
* — == 
Setse }..---..-../21}40 46e 40 --|--!-- 
PW 6006 econccem tee ud Mies 40 |--|--|--| Take out. 
| ů 20 „38320 
1 — 31900 * 80 — 
W n tear K 6c | 66 rT 521 56 _.| * 
1 eens ele; « 160 — 
41 i M ¢ 80 . Take out. 
eee 33481 50 
N wine 54104 e] 42 60 
Sine} n 4% „% 46 a ee 
BCS OC aconncsm 2 . ae 42 44 
9990 N 40 |--|.-|--| Take out. 
Sein w }......... * 40 |--|--/-- 
11 „ 1 * 80 |--|--|--| Take out. 
3 1 80 
111 (% % 40 160 
. 1% * 160 
Nezn w qe; « 40 — - Take out. 
NyIZnW 4 * 43 95 Take out. 
Nejtse}- 1 6 2 40 G : 
72045068. 9 ° 8911 . 
ee 19“; “ 80 |.-.)--/.- 
Swise} 1 4% („% 66 Pe ae oe 
1 29) «| „ 26 60 
Nwinw} 1 66 4 6 40 |-n|--|-- 
— AERTS 342 4e 25 80 
1 — 1 * 40 |--'--|--| 
N win w 6638 17 — 
S wis W 42 „ * 43 37— . 
il) lL] | =e 18“ “ 40— 
Nezn w 1 * 40— 
W 1 * 40 80 . . . . 
219 NWT ne 1-174 4e 140 
1 | 66 46 160 Dae ee. 
Nwisw} n 4% % 46 112 
3 19“) “ 80 — 
1 14 
Lots 1, 2, . 4, K 5-23 235 55 
EIS 4 n 1 0 40 | 80 * 
1111 l he 13 
I 25 160 


* Lot 1, n wn w, 26.82; lot 2, 6 wn w, 30.80; ej n 


w, 80; s w }, 144.44. 
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Parts of sections. == . 

| Sic & 
5 — 

BE E 

aa 

S wis w }--------- 2742 4e 
N w } n WI 200 
1 33 
—— * 
WIS e 1 1 66 
— 2 4 
No zn e 9919 
Lots 3, 4, 5, & 62 
1 ůͤ . 66 
Titties 14 

Ene 539 5e 
Lots 1 & 6 | 4% 66 | 66 
Nese ERS 16 46 
Ne. — 7 N 1 
Lots 2, 3, 4, 5, 6, & 9. 
Neise - eee bed ted 6 
Lots 1, 2, 3, & 4 177170 “ 
66 1&2 a all 19 of 66 
Winw n wah r cs 
ae O60 — 1942 5 e 
Lots 1, 2, 4, & 6 * 
Nwinw 1 eres 66 
Swinw} 1 21 6 
SZ se 5 „ 44 46 
—— * 

ee 740 lw 
E}sw.-..--- ei = 

| SS as 17“) « 
111 
Nene 214% 
1111 740 * 
Sin wi 1 wd . és 
Sw} n ai . 66 
Neise} 3 66 * 66 
Wise} SSS OREN be sa 66 
Lots 1, 2,3,4,&5.--.\17 “| “ 
Seine ee aces “6 („( 2% 
Seisw} 8 46 06 
Sei SOE RT ED “as 66 
——ů sneer | * 
a 21;"| « 
S e } 8 Ww 1 n * os 40 


E | 

; wry 

E See 

< ＋ AN 

— 
40 


40 
170 


64 
40 
160 


10 


80 — 


Take out. 


Agrees with lower 


40-1 west. 
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Parts of sections. 
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| 


. 


2 
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4 A. ® 
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w 1 1 4 46 


| 
1 139 2 w | 


. © 


SEE EEZRKÃ nA 


de 


—— 22 5 


3 | 


292 
4 4 O A 0 24 


G a 2 > ap 


‘Lots 2 & §.... “ 
Lots 1, 2,3 = 
Nw} es 1 


Lot 
3 


Se 
Ne 
Nw 
E 
A 
N 
N 
N 


3 se }.----.------ 


— 
4 


40 — 1 
410.55 
80 {../..!.. 
40 | ..j../.. 


152 622 


snenw. (See p 
35 of patent.) 
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Parts of sections. 2 oc 

S 2 oo | 

25) 8 

2 ss & 

S S 

1 

1 140 2 
eise 7 
——— — 9 od 66 
1 44 ( 
W 2 8 06 } 6 | 44 („ (. 
N Ww } se 4 n | 44% (( (0 
nnn 115 
ee) Se 3“ ũ%„ 
Sinwj Spee are 5 40 10 
2— 138 “ 
All — — — 15 * 
N 1. jee — 2 oo oe - 123) “ “ 
Etsw} ees 44 (0 40 
N Ww } SW 4 8 44 („ (46 
— " 14 46 
S w 1 6 ed be 66 
Se}se}....27 4 rT} 

222 Netisw}--.31402w 
W ksw}---- 42 40 
Swise} RR 33 66 66 

2 oo — 139 3 W- 
> — 294 
Einw} n 13 ˙ 66 
Se 140 “ 
1 ad Be 
En w} ARSE Br * 66 
WZSWI4 eee re 
Ese} SRE ee a ea OS, ‘hed ted 40 
Swise} Sede meee ope el 66 
E n 5 16 (46 
Nw} 1 | 464 „ ( 
EITSWI RRR e 40 
Nwisw} a AE ES 4 66 66 
nn | ?; @ 


2@@ @O@@ @ @@&2e@ | 


— eoeee — 


EA 


| |Surveyed 3 


area. 


— 


énwne. 
Snwnenenw. 
(See p. 35 of patent.) 


snwnesene, 
nese. 


42 — 


. ͤ ˙ iv 
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| Surveyed] 2 ¢ 
| yed 3 

4 area 82 
Parts of sections. 3 3 3 2 |i 
35 2 8 Sigs 
| S8 S < Riek 
__ a 2340 3 320 See 
Se }nw }-....----- 5411-40 
Seine idl v 40 |-.}../.. 
1564. %%% 8 A 

Senne 3.40 lw 1120 53 
48— al — ee w 
81 VVV 4% 4% 44 320 . . . 
Ne ben veel * 120 
Sejses&nwise 3 1 80—— 
1 . * . 410 —— 
Mt arms 58 8 80 ——— 
— 15 * * 160 
Neinw} 1 „% „ 46 40 r 
Sinw} E oe; (6 46 | 80 — keg See 
— 997. 1540 1w, 160 |--j..-- 
3 23320 ——— 
E 2 — cones 25 9 320 
2. 27320 * — 
Lots 2, 3, 4, 5, 6. 358 227 75 
NwInW J eg at He 40 |--/..).. 
BOS O66 wcll st * 40 |--j..|.. 
— „ e 
. 40 — 
NWIZTSsW IJ 1139 2 e 40 
Nwined b qaqa“) * 40 
4 5402s 80 
— winw}.....--. 13 40 — 

i] = 15“) “ 

Neisw} 1 = 46% be 1120 0 
SyWIT se I“ 12825 
S win w 299 4 |../../.. 
N win w }-......./15 41) 2e 40 |--/..!.. 
DOO Biccncwnsans had he 80 — 
e 342 2 e 40 — 
Ei 7. | eee 9 40 — 
1111 os d Soe 35 70 
Nwisw} a sd 40 j--|..}-- 
ek) 1 
3919 27 80 — 4 
SwWwin w 33 “| “ a a 
Nwisw}-...... 743 2e 43 02 
861864 we) 40 


Se Se Se 


Se Se Se Se Se Se Se Se Se Se Se Se Se 


„ Se Se 


—— — — 
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| Surveyed! 3 8 
| 2 area. 32 
Parts of sections. , . — 2 2 
SS « Sigs 
55 3 § 33 
sea, < 8 2 2 0 
pe F 
. | * 
SWIZSse 4 2143 2e 40-8 
— 9940« 80 on 
8 173932 40 —-— 
Winwi&wiswh- 19 1 4 178 78 — 4 
90% . .. — 2 f 
nn guj“! “ 160 .| 2 
SWwine n 
8A w7T——- 2326 6e 40-3 
x ; 
224 Lots 15 & 19-1933 1e 76 30 
1 | Mines wae 
— 1737 1e 33 80 | 
1 — 539 1e 53 26 
SW In w . 
Se}nwt-----.---- 7°); “ | 4 i..j..j..| 8 
— 19“, “ | 49 94 
NwWãũ T ne 4234 40 
28 140 1e 40 . * 1 
nha — nnn 
t 1 1 % 66 | 40 | ‘a 
Lots 15 & 16 *** a ‘}101 58. — ¢ 
Seis w - 2 9 * ts 40 
a eee 1 40 a 
N w 3 n w 35 "| “ 40 |..|--|.. 
Seisw} eda a eA 4% % 66 40 — ba : 
nen 91.4. 
SWIZSs ez . 40 ti 
N w tn w }---.---- 1127715 40 —— 
SW ITS W 15330 1 W- 40 
* 2536 IW 80 
— — 139 1 80 
1 3% „320 39 
11110 1414 
Nen } ---..---- 18% 40 — —— 
Nw } nw } ia td 4 . 40 ik. es Oe 3 
* — wet e Sala BD leclentual ° 
Sejnwié&se}s 23 “ 80 . sen w. See p. 
a | | . 35 of patent. 
Nene 2 319 77e 43 83. 
J 
Sw se - | 
* Put dec. here. 
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8. 
Parts of sections. g .. | 
HE 
5E 3 
SE 
* | 
.Wisw }.........- 31024 7 e 
Se znWw 524 8 e 
Swisw} 2b 2 16 9 e 
SwIne 1 17 9e 
998. 1919 
Swinw eee, | Cee | 
EIJSe }-----' 21/20; “ | 
225 Ejne} ----1121 9 e 
Lots 5 & 8 -.-| 7/22, 9 e 
24. — 1i9“| “ 
Nwisw }---.--..-. <9 he 
N wis w}.---...-. 1323 9 e 
Lots 23 & 24. 1925 “ 
208. e 10¢ 
Nwine 2. 2717 
WZun w 122 4 e 
BO 6 @ W decccacses 11023 “ 
IT; 3022 5 e 
Lot 7 (s Is e })---; 277 e 
Unsurveyed island 1727 7 e 
in se } of se } of— 
BD 8 8 — 31:26 8 e 
Lots 3m, 6, & 7.------ 125 9 e 
rT) 1&5 1 3 “ 66 
6 4&5 1 | 720 66 
Wise} IIE 13 * « 
111 18 * 
Swine} ieee * *. 66 
I.,, 66 
Sinw}........../17%: “ 
Neisw} e eee EN 66 
— — 3 23 “ 
N w se}. W 25 66 
1 35. “ 
NIS e 2526 9 e 
6 20 
EIn Ww 2 38 “ 
Swinw} 8 4% „% 46 | 
Lot 2, e 18 e 4,16 1 10 e 
wi,swis wth. | | 
Lots 1, 2, 5, 6, & 7... 34 “ | 


40 —— — 
52 —— 
40 2 | 

80 
40 


80 22 — . 
98 80. — 


—— eee ee 
j ö 
. 


} 
a 
70 --|-- 
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Parts of sections. 
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Swinw}---.---- 
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c 
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D ropes reps 
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OS nee —ůůů 
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0 4 4 W ® 
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W ise} 


22 RMD 
W W 32 4 * 
~~ 


| | 
“Sy 
3 8 
— 8 = | 
5 a 
25 10¢ 
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, | 
1925 10e 
93 és 66 
99 66 66 
31%) « 
35 «| «6 
726 10e 
1 | 66 
66 | 44 (6 | 
17 “ 
66 | | @ | 
19“ | 
29 66 | 66 | 
06 | 66 | 46 | 
31 “| cc 
9 7 
35 
29 26 1 w 
727 1w 
1528 * 
27 6 éé 
25 27 2 w 
3134 2 w 
3135 2 w 
789 2 w 


— 
E 8 
1 
< HAN 
321 38 
81 84 
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SSSSSSS SSS 88888888888 
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ee e 5 4 
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soo 
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2 oe —— 


— — — —— 


dqsu noi 
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40 |../_./-. 


Parts of sections. 
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tn w} 2 13 
——— 
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Seis W I1ß6 21 
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e nw 
W Ise 42 
einw} & 
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D 200 


| Surveyed! $ ¢ 
| 4 area. sé 
Parts of sections. 3 2 | 
S\s| &| 5 iS 55 
5 8 8 Ise 
35 4 2 28 
ä ae 3201 
S W. ane - 2943 2 40 
Swinw }---..--. 7/41, 3w 44 90 
Lat ——— me | 2 —— 
nez,swzne 
Wz nw of. 142 le; 203 79}--|-- 
Seinw} — „% (6 (4 410 —— 
N 18 1 n | (66 120 1 
Setsw} RES! 4% 4% (c eae we * 
e+ — — ce (6 I 160 mee See — 
Se 11}“) “ 640 
N Tn wise n vi. 13 21. 
990. 1 80 — 
2 4 — ER Eee 66 | 6s 40 160 —— 
—— 1 80 —— 
wine} — tial | 66 6 60 40 . 
wi — — tt 66 160 * 
1s 06 1 n 66 i 66 66 80 . . 
e swH 9— 66 | és 6 80 ve ee Soe 
e+ . (60 66 160 om a Tie 
8 3543 1 80 
wt ne } eee bo “| 66 40 Mei EN — 
3 696 46 (6 66 80 a eS Se 
Se nw 1 46 6 66 e 
I Ee aie; « 80 .. 
Swisw} 1 46 „% ( 40 
„ 160 . wal 
Nwise 1 338 1% 40 
WIn e 539 1e 56 26 — 
2168. 1 991... 
Nene 33. 1 40 *. . 
Nein e 1 736 IW D400 — 
2 1738 lw) 61 45 
Lot 1 of 939 1. 38 
229 Swisw . 3140 lw) 54 74. 
2w| e 40 — 
Esse} n 7. 4% 4% 4 80 e 3 
Nezn w 140 26. 40 11. 
4 1 40 |! 


NES W. Take 


out. 


| { Take out. 


Take out. 
Take out. 


af 66 
66 46 


Nwow & s z. 
* Take out. 


Take out. 


Take out. 


Take out. 
In pencil :] Put correction in at the end. 
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| 28 

Surveyed} 3 f 

8. area. E & 

Parts of sections. 3/2] .. | te] | a 
O/S] & | hic 

55 3 Eb 

S SIA EE 

Nà ne 27/43) 4e 0 . 
S wine }-.--.----- — as | 40 — . 
W 38e}...........|“/*| “| 80 * N 2 
Pt) — 206 80 — 
N wine * M 40 — 
Lots 3, 4, 5 4&6 "°° | i 
Se ERE TARO NE 66 160 .. 


(Endorsements:) Wisconsin Central railroad. Application for 
lands herein described. February 25, 1884. Patent issued for 
188,160.26 acres of these lands. Exhibit “ B,” referred to in the dep- 
osition of L. J. Rusk. F. W. Hall, notary. State of Wisconsin, ex- 
ecutive department. Received & filed this 14th day of February, 
‘1884. L. J. Rusk, private sec't y. Filed December 27th, 1884. 
Charles H. Darlington, clerk, by N. F. Norlin,deputy Cir.c’t. Filed 
July 17, 1885. Clarence Kellogg, clerk sup. ot Wis. 


230 Bill of Exceptions. 
Circuit Court, Price County. 
Wisconsin CENTRAL RAILROAD Company, Plaintiff, 
ag'st Suit No. 6. 


Price County, THe County CLR, and County 
TREASURER OF Price County, Defendants. 


Proposed amendments to defendants’ proposed bill of exceptions. 


The above-named plaintiff, by Edwin H. Abbot, its attorney, pro- 
poses the following amendments to the defendants’ proposed bill of 
exceptions: 

Insert after the deposition of E. H. Abbot (folio 386): 

First. The certificate of L. Harrison, acting Commissioner of the 
General Land Office, dated Jan’y 5, 1885. , 

Second. The certified: copy of a letter from W. K. Mendenhall to 
the Commissioner of the General Land Office, asking to have patents 
Issued to the Wisconsin Central Railroad Company for certain lands 
therein mentioned. 

Third. Certified copy of office letter, dated Nov. 16th, 1877, from 
Hon. C. A. Williamson, Commissioner of the General Land Office, 
to Hon. Carl Schurz, Secretary of the Interior, submitting list number 
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eight (8) of selections of Wisconsin Central Railroad Company to 
Secretary of Interior for his approval. 
Fourth. Certificate of . Harrison. 
231 Fifth. Certified copy of letter from Secretary of Interior, 
dated Dec. 26, 1877. 

Seventh. Copy of commission given by the Governor of Wisconsin 
to Edwin H. Abbot, appointing him special agent and attorney of 
the State of Wisconsin to procure said lands described in plaintiff's 
complaint, with others—copies of all of said documents being hereto 
attached and read as follows: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINGTON, D. C., Jan’y 5, 1885. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed copies of letter from W. K. Men- 
denhall, date- October 4, 1877, asking for patents for certain lands 
selected by the Wisconsin Central Railroad Company, and letter 
from Secretary of the Interior, dated Dec. 26th, 1877, approving list 
number 8 of selections by the Wisconsin Central Railroad Com- 
pany, have been by me carefully compared with the originals thereof 
on file in my office, and that each such copy is a true copy of such 
original and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused tlie seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

L. HARRISON, 


[SEAL.] 3 
Acting Commissioner of the General Land Office. 


232 WASsnINGTOx, D. C., Oct. 4, 1877. 
Hon. J. A. Williamson, Comms. G. L. Office. 


Str: The Wisconsin Central Railroad Company having learned 


that, in view of the decision of the U. S. Sup. C’t in case of 


Leav., Law. & Gal. R. R’d Co. vs. U. S. to the effect that in- 
demnity was granted only for lands sold or disposed of since the 
date of the grant, the Department requires an examination upon 
that principle of all railroad grants, it (the company) has made an 
examination of the land records and finds that since May Sth, 1864, 
the date of its grant, there has been disposed of not less than 
160,167.04 acres of land, for which quantity it is entitled to indem- 
nity. 

That as indemnity the company has received patents for 203,459.62 
acres, being 43,292.58 acres in excess of the indemnitv due under 
the principal of the Court decision. ä 

The company has before your office for approval and patent 
102,930.09 acres of lands in place,” and for which it desires im- 
mediate patents. It has yet to be selected of lands in“ place ” 86,000 
acres. This doubly offsetts the excess in indemnity patented, so 
that the Government is amply secured in that respect. 

The company therefore asks that you will have patented at once 


a 


* 


8 . 


ss , 
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the 102,930.09 acres “in place,” for which lists are now before 
you. 

233 The company has also selected and paid fees on 167,072.14 
acres of indemnity, which, under the Court decision, cannot 

be obtained by it. The fees thus paid amount to $2,087.13, distrib- 

uted through the Eau Claire, Wausau, & Bayfield offices 

The 86,000 acres yet to be selected are distributed through the 
saine offices, and the company requests that instructions be sent to 
those offices to receive and approve the selections without the pay- 
ment of further fees. 

This has been the usual course in other grants where excess of 
fees have been paid. We would ask that the instructions be issued 
at once, as the lists are made out and only await these orders from 
you to be perfected. 

Very respectfully, W. K. MENDENHALL, 
For Wis. Cent. R. R. Co. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINGTON, D. C., November 16, 1877. 


Hon. C. Schurz, Secretary of the Interior. 


Sin: I have the honor to submit herewith for approval list No. 8 of 

selections by the Wisconsin Central Railroad Company, contain- 

ing 102,732.49 acres granted in the Eau Claire, Wausau, and 

234 Bayfield districts, Wisconsin, by the act of Congress approved 
May 5, 1864. 

In this connection I desire to state that an examination of 
the records of this office shows that the number of acres in odd- 
numbered sections within the granted or ten-mile limits of said 
road is 1,377,383.93. The number of acres disposed of by the Gov- 
ernment prior to the passage of the granting act is 789,622; the 
number of acres disposed of subsequent to said date, but prior to 
the definite location of the line of the road, is 161,659.53. 

The quantity patented to the company within the granted limits 
aggregates 240,363.54 acres, and the quantity patented within the 
indemnity limits amounts to 203,459.62 acres. 

It has been the practice of this office and Department since the 
inauguration of the railroad land-grant system to allow indemnity 
for all lands lost to the grant by reason of sale, reservation, &c., 
prior to the definite location of the road; but by the decision of the 
Supreme Court of the United States in the case of the Leavenworth, 
Lawrence and Galveston Railroad Company vs. United States (2 
Otto) it would appear that that practice was erroneous: that indem- 
nity could only by allowed for lands sold or disposed of after the 
passage of the granting act. On this subject the court say: “The only 
purpose of that clause (indemnity) is to give lands outside of the 

ten-mile limits for those lost inside by the action of the Gov- 
235 ernment in keeping the land offices — between the date of 
the granting act and the locating of the road.” 
Applying this rule to the grant under consideration, the company 
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has received — for 41,820.09 acres excess of the indemnity au- 
thorized by the granting act. 

The tracts embraced in the list herewith, together with those 
heretofore selected and patented, aggregate 343,096.03 acres, leaving 
yet unselected 83,006.37 acres in the granted limits. 

It is proposed by Mr. W. K. Mendenhall, resident attorney for the 
company, that the Governinent issue patents for the tracts em- 
braced in the list now submitted and authorize the selection of the 
83,006.37 acres aforesuid, but that the last amount shall be with- 
held from patents until arrangements can be made by which the 
excess indemnity patented can be reconveyed to the United States. 
I would recommend that this proposition be acceded to. 

The company has selected and paid fees upon 167,072.14 acres of 
indemnity lands which have not as yet been patented. 

It is desired that the fees thus paid may be applied to the tracts 

in the granted limits yet to be selected. 
236 I would recommend that this request be denied. The 
selections were made under a supposed correct construction 
of the grant, and the fees paid thereon were for services performed 
by the local officers. 

1 do believe that because the selections were erroneously made 
that the additional labor of examining and certifying a second list 
should be im upon the local officers. 

Under the Ist selection of the act of July 1, 1864, it is held that 
the registers and receivers are each entitled to receive a fee of one 
dollar for each selection of 160 acres, and I am of opinion that the 
company should be —— to pay the fees prescribed — 
should the selection of the tracts in the granted limits be authorized. 

I enclose herewith two letters from Mr. Mendenhall upon the 
subject of this communication, dated October 4 and 18, 1877. 

Very respectfully yours ob’t serv't, 
J. A. WILLIAMSON, 
Commissioner. 


237 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineoton, D. C., Jan’y 5, 1885. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed copy of office letter, dated Nov. 
16, 1877, submitting list number 8 of selections by the Wisconsin 
Central Railroad Company toSecretary of Interior for approval has 
been by me carefully compared with the original thereof of record 
in my office, and that such copy is a true copy of such original and 
of the whole thereof. } 

In — whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. | 

(SEAL. ] L. HARRISON, 
Acting Commissioner of the General Land Office. 
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DEPARTMENT OF THE INTERIOR, 
W asHINGTON, Dec. 26, 1877. 


Sin: Referring to your letter of the 16th ulto. transmitting for 
approval list No. 8 of selections by the Wisconsin Central Railroad 
Company, containing 102,732.49 acres granted in the Eau 
238 Claire, Wausau, and Bayfield districts, Wisconsin, by the act 
of Congress approved May 5, 1864, 1 have to state that I 

have this date approved the same, and it is herewith returned. 

In yodr communication you state that the records show that there 
are 1,377,383.93 acres within the granted ten-mile limits of said com- 
panie’s road; that the number of acres disposed of by the Govern- 
ment prior to the granting act was 789,622 acres, and that the num- 
ber of acres disposed of between the date of the granting act and 
the definite location of the road was 161,695.53 acres, and that the 
quantity patented to the company within the indemnity limits 

amounts to 203,495.62 acres. 

The Supreme Court of the United States, in its elaborate decision 
in the case of The Leavenworth, Lawrence and Galveston Railroad 
Company vs. The United States, reaffirmed the doctrine formerly an- 
nounced, “ that a tract lawfully appropriated to any pur becomes 
thereafter severed from the mass of public lands, and that no subse- 
quent Jaw or proclamation will be construed to embrace it or to 
operate upon it, although no exception be made of it.” 

It follows that land lawfully sold or disposed of by the United 

States prior to the passage of the act granting lands to the 
232 State of Wisconsin was excepted from the operation of said 
1 grant, and, if so, indemnity can be obtained for the land thus 
ost. 

On this point the court, in the case before cited, say: The in- 
demnity clause has been insisted upon. We have before said that 
the grant itself was in presenti and covered all the old sections which 
should appear in the location of the road to have been within the 
grant when it was made. 

“The right to them did not, however, depend on such location, 
but attached at once on the making of the grant. It is true they 
could not be identified until the line of the road was marked out on 
the ground, but as soon as this was done it was easy to find them. If 
the company did not obtain all of them within the original limit 
by reason of the power of sale or reservation obtained by the United 
States it was to be compensated by an equal amount of substituted 
lands. The latter could not on any contingency be selected within 
that limit, and the attempt to give this effect to the clause receives 
no support either in the scheme of the act or in anything that has 
been urged by counsel. 

“It would be strange indeed if the clause had been intended 
to perform the office of making a new grant within the ten-mile 

limit or enlarging the one already made. 
240 “ Instead of this the words employed show clearly that its 
only purpose is to give sections beyond that limit for those 
lost within it by the action of the Government between the date of 
the a location of .the road. This construction gives 
4 
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—— to the whole statute and makes each part consistent with the 
other. 

“ But even if the clause were susceptible of a more extended mean- 
ing it is still subject to and limited by the proviso which excludes 
all lands reserved at the date of the grant and not simply those 
found to be reserved when the line of the road shall be definitely 
fixed. The latter contingency had been provided for in the clause, and 
ifthe proviso did not take effect until that time it would be unneces- 
sary; and these lands being within the terms of the proviso, as we 
construe it, it follows that they are absolutely and unconditionally ex- 
cepted from the grant, and it makes no difference whether or not 
the- wage mn becaine a part of the public lands of the country.” 

The indemnity clause in the act of May 5, 1864 (13 Stat., 66), is 
in substance the same as the indemnity clause in the act of March 
3, 1863 (12 Stat., 772). Applying this rule to the grant now under 
consideration, it will be seen.that there has been patented to the 
Wisconsin Central Railroad Company 41,800.09 acres in excess of 

what it is entitled to. 
241 You are therefore instructed to call upon the company to 
relinquish its claims to the said quantity of land, in order 
that the same may be restored to the public domain. 

It appears from the statement of Mr. Mendenhall, attorney for the 
company, that it has caused to be selected 167,072.14 acres as in- 
demnity lands and paid the fees thereon, amounting to $2,087.13. 
Under the rule announced by the court above cited these lands can-. 
not be patented to the company,and the request is made that credit 
be — for the fees thus paid to apply on the lands to be selected 
in place. 

The fees thus received by the local officers were paid as compen- 
sation under the provisions of section 2238 of the Revised Statutes 
for labor actually performed at the request of the company, and 
there is no law which authorizes this Department to require local 
officers to perform the additional labor of making new selections 
without compensation. Your recommendation that the request be 
denied is approved. 

The company also requests that, in view of the changed practice 
in the adjustment of indemnity lands, it be permitted to relinquish 
its claim to the lands already patented and select others within its 
indemnity limits where most convenient and desirable. 

The busis of this request is that, under the rule of this Department 

in force prior to the decision of the Supreme Court above 
242 cited, the company would have received all the vacant lands 

in the indemnity limits; hence its selections were made in 
a body, taking all the vacant lands in the severc. l sections along the 
line of the road, but under the rule now in force in the Department 
the selections would be differently made. 

The lands for which patents have issued were voluntarily selected 
by the company. 

The Government and the public have been influenced in their 
action by this adjustment, and I see no sufficient reason why it 
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should be set aside and the additional labor and expense incident to 
the adjustment of new selections incurred. 
The request is therefore denied. 
The papers in the case are herewith returned. 
Very respectfully, C. SCHURZ, Secretary. 


THe STATE OF WISCONSIN: 


The Commissioner of the General Land Office to all to whom these 
presents shall come, Greeting: 


Whereas certain public lands in the State of Wisconsin were, by 
act of Congress approved May 5, 1864, granted to said State to aid 
in the construction of certain railroads therein; and 

Whereas a difference of opinion exists as to the proper construc- 

tion of said grant — the rights of the State and the railway 
243 companies thereunder, particularly as to the land granted by 

section 3 of said act in aid of the road now known as the 
Wisconsin Central railroad ; and 

Whereas the completion of said road in its entirety is thereby de- 
layed, to the great loss and damage of said State: 

Now, therefore, I, William E. Sinith, Governor of the State of Wis- 
consin, reposing special trust and confidence in the integrity and 
ability of Edwin H. Abbot, Esquire, do hereby appoint him the 
special agent and attorney of said State to procure said lands and the 
issue of patents therefor by the United States, as provided in said 
act, for the pur of aiding in the construction of said Wisconsin 
Central railroad,and do give and confer upon him full authority to 
make, in the name of the State of Wisconsin, any and all proper de- 
mands therefor upon any and all persons, and to institute such legal 
preceedings in the name of said State as he may deem expedient 
to this end as well before the several Departments of the Govern- 
ment of the United States asin the proper courts, and do appear 
and prosecute the same to final determination for and in the name 
of the State of Wisconsin: Provided, however, That this appoint- 
ment may be revoked and determined at the pleasure of the Gov- 

ernor of said State forthe time being: And — further, 
244 That said State shall not be or become liable to pay for any 

services rendered or expenses incurred by said attorney by 
reason hereof. 

In testimony whereof I have hereunto set my hand and caused 
the great seal of the State of Wisconsin to be affixed. 

Done at the capitol, in the city of Madison, this thirteenth day 
of January, in the year of our Lord one thousand eight hundred 


and seventy-nine. 
WILLIAM E. SMITH. 
By the Governor: 
[seat.] HANS B. WARNER, 
Secretary of State. 
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Ninth. Strike out the last line in folio 265 and all of folio 266 
and down to the period after the words “ does not appear,” in the 
fourth line of folio 267. 


Attorney for Plaintiff 


Proposed Bill of Exceptions. 
Circuit Court, Price County. 


WISCONSIN CENTRAL RAIL ROAD Company, Pl'ff, 
v8. 
Price County and ThE County CLERK and County TREASURER 
oF Price County, Def’ts. 


245 The above-named defendants, by their attorneys, Willis 

Hand, M. Barry, and A. R. Mead, hereby propose the follow- 
ing as the bill of exceptions in the above-entitled uction, to be set- 
tled by the judge of said court and used on the appeal in said 
action : 

The action was brought by the plaintiff to set aside the taxes 
levied in the town of Worcester, Price county, in the year 1883 on 
lands described in the complaint, the same being a portion of the 
lands granted to the State of Wisconsin by act of Congress of May 
5th, 1864, to aid in the construction of certain railroads in the State 
of Wisconsin. 

The various acts of Congress and of the Legislature of the State 
of Wisconsin referred to in the pleadings in the action and men- 
tioned in the reporter’s minutes, hereto annexed and marked Ex- 
hibit I, are considered as having been read in evidence in extenso 
and are made a part of the evidence in the case without being 
herein set out at length. 

At the trial of the action before the court at the January term in 
said county, 1885, the following evidence was introduced and either 
received or rejected, as appears more fully by the rulings of said 
court in said reporter’s minutes, viz: 

Exhibit A is a patent from the State of Wisconsin of all the Jands 

described in the plaintiff’s complaint, together with a large 
246 lot of other lands not lying in Price county. In the copy 

hereto annexed the descriptions are omitted, as they suffi- 
ciently appear in the complaint. 

Exhibit B is a map or plat of the line of definite location of 
the Wisconsin Central Railroad through Price county or, more 
— speaking, tlirough the territory now comprised in Price 
county. 

The exhibit hereto annexed contains a particular description of 
— map, with all endorsements, certificates, and writings contained 

jereon. 

Exhibit C.— This contains three maps, together with endorse- 
ments and writings thereor, showing sections five, six, and seven of 
the Wisconsin Central railroad north from Stevens’ Point, as con- 
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structed, together with the date of completion and manner of con- 
struction. 

Exhibit R is a plat showing the ten and twenty mile limits of the 
Wis. Cent. R. R. land grant through the territory now comprised in 
Price county and writings and endorsements thereon. 

Exhibit D is a list of lands on which the plaintiff applied for 
patents, being list No. 15 of the Eau Claire U. S. land office. 

Exhibit E is list No. 16 of the Eau Claire U.S. land office of lands 
on which the Wis. Cent. R. R. Co. applied for patents, and writings 

and endorsements thereon. 
247 Exhibit G is list No. 18 from the Wausau U. S. land office 
of lands on which the Wis. Cent. R. R. Co. applied for patent, 
together with the writings and endorsements thereon. 

The foregoing lists, viz., Exhibits D, E, and G, contain descriptions 
of all the lands described in plaintiff’s complaint, except fifteen de- 
scriptions, to wit: 

The northwest quarter of the southeast quarter and the south- . 
west quarter of the southeast quarter of section No. 25, township 36, 
range one west; lot No. 2 of section 17, township 37, range 1 east; 
lots one & five of section 15, township 37, range 1 west; the north- 
east quarter of the southeast quarter and the south half of the south- 
east quarter of section 25, of township 37, range 2 west; all the 
northeast quarter, the south half of the southeast quarter of section 
31, township 38, range one east, and lot No. 1 of section 25, town- 
ship 38 of range 2 west. The lists contain lands not in Price county 
omitted from the copies, the omissions being indicated thus: x x x 

Exhibit G 3.—Copies of two United States patents of various lands 
in Price county to the plaintiff. Lands outside of Price county con- 
tained in the patent are omitted from the copies and the omissions 
indicated thus: x x x 

Exhibit H.—Deposition of E. B. Sanders. 

Exhibit I.—Reporter's minutes. 
248 These minutes contain all the oral evidence taken at the 
trial and a correct statement of the objections to evidence and 
exceptions to rulings of the court, except as follows: 

At the close of the testimony of A. B. McDowell the court ruled: 
The testimony of this witness may be stricken out.“ No exception 
to this ruling appears in the minutes. 

An amendment is hereby made to said minutes by inserting after 
said ruling the following: 

“ Defendants except.” 

Exhibit J.—Deposition of E. H. Abbot. 

All of the foregoing exhibits are severally and separately certified, 
as more fully appears by the certificates accompanying the same. 

Exhibit K. The court’s tindings of fact and conclusions of law. 

Exhibit L—Defendants’ exceptions to court’s findings of fact and 
conclusions of law. 
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Ex. A. (Patent.) 


Unitep States oF AMERICA, Slate of Wisconsin : 


Jeremiah M. Rusk, Governor, to all to whom these presents shall 
come, Greeting: ö 
Whereas by an act — Congress approved May fifth, 1864, entitled 
“An act granting lands to aid in the construction of certain railroads 
in the State of Wisconsin,” certuin lands were granted to said State 
to aid in the construction of a railroad from Portage City, 
249 Berlin, Doty’s Island, or Fond du Lac in a northwestern di- 
rection to Bayfield, and thence to Superior, on Lake Superior, 
which said grant was duly accepted by said State; and 
Whereas provision was made in said act that, whenever the com- 
pany to which said grant might be transferred shall have completed 
twenty consecutive miles of. said road in the manner therein pro- 
vided, patents shall issue conveying to the company entitled thereto 
the lands granted as aforesaid on each side of suid road as far as the 
same is completed and coterminous therewith ; and 
Whereas said grant was conferred by due legislation of said State 
upon corporations, which, by consolidation and otherwise, are now 
the Wisconsin Central Railroad Company ; and 
Whereas it appears that the said Wisconsin Central Railroad 
Com pany,a corporation created by and existing under the lawsof Wis- 
consin, being thereunto duly authorized by said legislation, has con- 
structed and completed, in the manner prescribed by the act of Con- 
ress aforesaid and in conformity to said laws of theState of Wisconsin 
in that behalf made, its railroad from Portage City to Stevens’ Point, 
and also from Menasha to Doty’s Island, to Stevens’ Point. and thence 
to Ashland on Lake Superior; and 
Whereas the construction and completion of said railroad 
250 have been duly proven ana certified to — as to entitle said 
company to patents for so much of said lands granted as afore- 
said as are situate on either side of said of and are coterminus with 
said completed portion of said railroad; and 
Whereas said Wisconsin Central Railroad Company, by the con- 
struction and completion of said railroad as aforesaid in conformity 
to the said act of Congress and the laws of Wisconsin, is entitled to 
receive under said legislation patents for the lands hereinafter de- 
scribed among others. 
Now, therefore, know ye that the State of Wisconsin, in considera- 
tion of the premises and for the purpose of fulfilling said act of Con- 
ress and laws of Wisconsin in the premises, does hereby remise, re- 
ease, quitelaim, and convey unto the said Wisconsin Central Ruil- 
road mpany, its successors and assigns, the land hereinafter 
described, and all the right, title, and interest which the said State 
received or has acquired in and to the same under or by virtue of 
the act aforesaid and the acts and resolutions, if any, amendatory or 
explanatory thereof, to wit: 


* 


* 


PRICE COUNTY ET AL. 167 


(Here follow all the descriptions of lands contained in the plain- 
tiff's complaint in this action, with other lands.) 

To have and to hold the said land above described to the said Wis- 

consin Central Railroad Company, its successors and assigns, 
251 in fee simple forever, free from any elaiin thereto or any part or 

parcel thereof by the said State of Wisconsin under or by 
virtue of the grant aforesaid. 

In testimony whereof, I, Jeremiah M. Rusk, Governor of the State 
of Wiscotigin, hows hereunto set my hand — caused the great seal of 
enid State to be affixed. 

Done at the capitol, in the city of Madison, Wisconsin, this twenty- 
fifth day of February, A. D. 1884. 

J. M. RUSK. 


By the Governor : 
[seaL.] ERNST TIMME, 
Secretary of State. 


STATE OF WISCONSIN, k ma: 
Department of State, .j , 


Received this twenty-fifth day of February, A. D. 1884, and re- 
corded in Vol. five of Record of Lands, on pages 510 to 551, inclusive. 
ERNST G. TIMME, 
Secretary of State. 


252 Exuisirt B. 


Ex. B. Definite Line. 


As an introduction to Exhibit B we find the following endorse- 
ment: “ Line of survey of the Portage, Winnebago and Superior 
railroad from Stevens’ Point to Bayfield, made June, July, aud 
August, 1869. Samuel W. Budlong, chief engineer.” 

Then follows a plat showing— 

Ist. Plats of townships 33 to 40, inclusive, north, ranges one and 
two east, of the 4th principal meridian. 

2d. A line commencing at a point on the south line of township 
33 on the range line between ranges one & two east, running 
— due north on said range line to the north line of township 
orty. 

The endorsements on said plat are as follows, to wit : 


Ist. 


Office of the Portage, Winnebago and Superior Railroad Com- 
pany, Menasha, Wisconsin, October 7th, 1869. It is hereby certified 
that in pursuance of the act of Congress approved May 5th, 1864, enti- 
tled “An act granting lands to aid in the construction of certain rail- 
roads in the State of Wisconsin,” wherein a grant of lands is made by 
the third section to the suid State for the purpose of aiding in the con- 
struction of a railroad from Portage City, Berlin, Doty’s Island, or 
Fond du Lac, as said State may determine, in a northwestern direc- 
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tion to Bayfield, and thence to Superior, on Lake Superior, 
253 and the act or resolution of June 21, 1866, amendatory thereof, 

authorizing the construction of said railroad from said city 
of Portage, by the way of Ripon, in the county of Fond du Lac, and 
the city of Berlin, county of Green Lake, to Stevens’ Point, and 
thence to Bayfield and to Superior, on Lake Superior;” and of 
the Winnebago and Lake Superior Railroad Company, upproved 
April 6th, 1866, and one incorporating the Portage and Superior 
Railroad Company, approved April 9th, 1866, and one authorizing 
the two said companies to consolidate under the name of the Portage, 
Winnebago and Lake Superior Railroad Company; and of articles 
of consolidation by and between said companies, duly executed and 
filed in the office of the secretary of State on the 24th day of May, 
1869, under and by virtue of which the said Portage, Winne- 
bago and Superior Railroad Company was duly organized and 
became entitled to and invested with the title of the tunus and 
all and singular the rights, privileges, and immunities granted 
or conferred or intended to be granted or conferred by section 
three of the aforementioned act of Congress and the acts amend- 
atory thereof, and is authorized to construct said railroad from 
the said city of Portage by the way of the city of Ripon, and the 
said city of Berlin to Stevens’ Point, and thence to Bayfield and to 
Superior, on Lake Superior; this map shows the location of that 

portion of the line or route of the said railroad from the said 
254 Stevens’ Point to Bayfield, being that part of the line or route 

of said railroad as definitely fixed in compliance with said 
acts of Congress und of the Legislature of the State of Wisconsin, 
and in pursuance of the resolution of the board of directors of said 
company * on the 2d day of June, 1869, and the seventh day 
of September, 1869, and that the date- of the field-work thereof are 
truly indicated along the line from station to station upon this 
map. 

In testimony whereof the said railroad company has caused the 
same to be signed by its president and engineer, and has attached 
hereto its corporate seal, at Menasha, on the day and year first above 
written. 

[SEAL.] GEO. REED, President. 
S. W. BUDLONG, 
Chief Engineer. 
Attest: CURTISS REED, Secretary. 


2nd. 


STATE OF WISCONSIN, County of Jefferson: 


Samuel W. Budlong, of Waterloo, in said county and State, being 
duly sworn, deposeth and says that he is the chief engineer of the 
Portage, Winnebago and Superior Railroad Company, and has been 
such engineer since the second day of June, A. D. 1869; that during 
the period above named W. H. Sheldon and D. P. Plummer were 
employed by this deponent, as chief engineers for said railroad com- 
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pany, as deputy or division engineers; that the said engineers, 
255 as shown by their field-notes, verified under oath, did actually 

survey and mark upon the ground the line of route of the 
road of said company from Stevens’ Point to Bayfield in the sec- 
tions and at the times respectively designated by date, which are in- 
cluded between the flag-staffs upon and along the line of route of 
said railroad, as delineated on this map, showing the line of public 
survey in connection with the surveyed line of route, and that the 
acts of said deputy or division engineer in the-premises were duly 
approved on behalf of said company by this deponent as suid chief 
engineer of the said Portage, Winnebago and Superior Railroad 


Company. 
S. W. BUDLONG, 
Chief Engineer. 


Sworn and subscribed this 12th day of October, A. D. 1869, be- 
fore me— 
[SEAL. ] S. M. COON, 
: Notary Public, Jefferson Co., Wis. 


3. 


STATE OF WISCONSIN, 
OFFICE OF THE SECRETARY OF STATE, 
Mapison, WIS., Oct. 14th, 1869. 


This certifies that the Portage, Winnebago and Superior Railroad 
Company, a corporation duly organized under the laws of this State, 
by its president, Geo. Reed, has filed in this office its official maps of 
its line of road as definitely located along and upon the route 
256 from the city of Portage by the way of the city of Ripon, in 
the county of Fond du Lac, and the city of Berlin, in the 
county of Green Lake, to Stevens’ Point, and thence to Bayfield, and 
thence to Superior, on Lake Superior, in pursuance of the act of Con- 
gress of May 5th, 1864, granting lands to this State to aid in the con- 
struction of said road, and of the resolution of June 21st, 1866, 
amendatory thereof, and of the laws of this State conferring the said 
lands upon said company ; that this map is a duplicate of the map 
of that portion of the line of said road as so definitely located by 
eae along & upon the same route from Stevens’ Point to 
field. 
n witness whereof I have hereunto set my hand and affixed the 
— seal of the State, at the capitol, in Madison, on the fourteenth 
ay of October, A. D. 1869. 
[SEAL. } THOS. S. ALLEN, 


Secretary of State. 
4. Dd Gt R. Rds. 


DEPARTMENT OF THE INTERIOR, 
WasHinotTon, D. C., Nov. 9th, 1869. 
Sin: I transmit herewith three maps showing the location of the 
Portage, Winnebago and Superior Railroad from Portage City to 
Superior City. 
25—343 
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You will issue the — instructions to the local offi- 
257 cers to withdraw the granted lands. 


Very respectfully, your ob’t servaut, 
R J. D. COX, Secretary. 


Hon. Jos. S. Wilson, Commissioner of the General Land Office. 
ee 


DEPARTMENT OF THE INTERIOR, S. R. B.“ 
GENERAL LAND OFFICE, W. J. D. 
WasHInotTon, D. C., Oct. 28th, 1884. 


I, L. Harrison, acting Commissioner of the General Land Office, do 
hereby certify that the annexed are copies, first, of a letter from the 
Secretary of the Interior, dated Nov. Yth, 1869, transmitting to this 
office three maps showing the location of the Portage, Winnebago, 
and Superior railroad from Portage to Superior City, with the en- 
dorsements thereon ; second, of so much of the map showing the 
location of the above-named railroad from Stevens’ Point to Bay- 
field, Wisconsin, as shows such location through townships 34 to 40 
N, inclusive, and of the certificates thereon; that I have compared 

each of said copies with the original thereof on file in my 
258 _ office, and that each such copy is a true copy of such original 

and of the whole thereof, so far as relates to the townships 
above mentioned. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 

[SEAL. ] L. HARRISON, 
Acting Commissioner of General Land Office. 


Exuisit C.“ 


I. First. A plat of the Wisconsin Central railroad, having en- 
dorsed on it the following: 

Map of located line of Wisconsin Central R. R. from section 101, 
in sec. 13, T. 36 N., R. 1 E., to Fifield, in sec. 7, T. 39 N., R. 1 E., 
showing completed road over sixth sec. of twenty miles north of 
Stevens Point.” 

Said plat also has the following endorsements on: 


Ist. STATE OF WISCONSIN, I 
County of Chippewa, 


Watson W. Rich, of Fifield, in said county and State, being duly 
sworn, deposeth and says “that he is the chief engineer of the 
Wisconsin Central railroad from the southeast quarter of the south- 
east quarter of section 18, town. 36 north, of range 1 east, of the 4th 
ee meridian, to lot 7 of section 19, town. 39 north, of range 

east, of the 4th principal meridian, being the sixth section of 
twenty miles, as shown by the line of route in connection with the 
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line of the public surveys on this map; that it has been com- 
259 pleted and equipped as required by law, and that this line of 
route shows the correct location of said railroad. 

WATSON W. RICH, Ch'f Eng’r. 


Sworn and subscribed this third day of November, 1876, before 
me— 3 
[SEAL. ] EDWARD W. MURRAY, 
* Notary Public, Chippewa Co. 


“It is hereby certified that Watson W. Rich is the chief engineer 
for the Wisconsin Central railroad, and that the location of the road 
as represented on this map is correct and approved by the con- 
pany, and also that the said portion of the said road has been com- 
pleted and equipped in all respects as required by law.” 

GARDNER COLBY, 
President Wisconsin Central R. R. Co. 
Attest : 
[seat.] EDWIN H. ABBOT, 
Secretary of the Wis. Cen. R. R. Company. 


2. State or WISCONSIN : 
EXEcuTIvVE Orrice, Mapison, O., Nov. 15, 1876. 


an I, Harrison Ludington, Governor of the State of Wisconsin, 
260 do hereby certify that this plat or map of the Wisconsin Central 
railroad has been duly filed in my office by the said Wiscon- 
sin Central Railroad Company, and shows that portion of the said 
railroad commencing in the southeast quarter of the southeast 
quarter of section thirteen (13), town. thirty-six (36) north, of range 
one (1) east, of the fourth principal meridian, and ending in lot 
seven (7) of section nineteen (19), town. thirty-nine (39) north, of 
range one (1) east, of the fourth principal meridian, which has been 
completed and equipped as required by the act of Congress ap- 
proved March 3rd, 1875, and the act of the Legislative Assembly of 
the State of Wisconsin approved February 10th, 1875, entitled “An 
act relating to the Wisconsin Central railroad,” and amendatory of 
sections three and eight of chapter three hundred and sixty-two of 
the Private and Local Laws of 1886, entitled An act to incorporate 
the Portage and Superior Railroad Company and to execute the trust 
created by an act of Congress entitled An act granting lands to aid 
in the construction of certain railroads in the State of Wisconsin, 
approved May 5th, 1864, approved April 9th, 1866, granting lands 
to the said Wisconsin Central Railroad Company. 
In testimony whereof I have hereunto set my hand and caused to 
be affixed the great seal of the State of Wisconsin. 
261 Done at Madison this 15th day of November, 1876. 
HARRISON LUDINGTON. 
By the Governor: 
S. CADWALLADER, 
Ass’t Sec. State. 


— 


172 THE WISCONSIN CENTRAL RAILROAD CO. vs. 


3. State oF WISCONSIN, \ : 
Office of Sec y of State,, 


The certificate of the Governor given on this plat was recorded 
in this office on Executive Record, Vol.“A,” page 225, Nov. 15, 1876. 
ö S. CADWALLADER, 
Ass’t Secretary of State. 


On the back of said plat is the following endorsement: “ Map of 
construction from a point in sec 13, t’p 36, R. 1 E., to Fifield, in sec. 
7, t'p 39 N., R. 1 E. Rec'd with letter of W. K. Mendenhall, dated 
Dec. 26, 1876.“ 


Annexed to said plat are papers containing the following: 


Ist. ä 


_  “ Wasutneton, D. C., Dec. 26, 1876. 
“ Hon. L. Chandler, Sec’t’y of Interior. 


“Sir: I have the honor to enclose herewith map, with the cer- 
tificate of the Governor of Wisconsin, showing the comple- 
262 tion of the 6th section of twenty miles of road north from 
Stevens’ Point of the Wisconsin Central railroad. 
“T respectfully ask an acknowledgment of receipt of same. 
“Very respectfully, W. K. MENDENHALL, 
“ At’'y Wis. Cent. R. R. Co.” 


Endorsement on back of this is as follows: 
“ Department of the Interior, December 26th, 1876.” 


2nd. 


“Wisconsin Central R.R. M.40776. Department of the Interior. 
Lands and railroads. Received 26th Dec., 1876, from W. K. 
Mendenhall, Washington, D.C. Subject: Transmits map, with 
certificate of Gov. of Wisconsin, showing 6th completed section of 
twenty miles of Wisconsin Central R. R. north of Stevens’ Point. 
Action: T. B. S. 26 Dec., 1876. Ack'd and respectfully referred to 
the Commissioner of the General Land Office. A. Bell, chief clerk. 
No answer. File with Wis. Cent. R. R. papers. G. A. S. 2 Ene. 
5, 20, 2. Registered 2-356. F. Dac. 27, 1876.” 


263 The last above, designated as “ 2nd,” contains the endorse- 
ments on the jacket enclosing said plat of said railroad. 

II. Exhibit“ C“ also contains a similar plat of section 5 of said 
railroad, the rorth end of which joins the south end of section six, 
already described, and endorsements thereon and papers accom- 
panying the same, which are all particularly mentioned in the cer- 
tificate of L. Harrison, hereinafter set forth, and numbered first, 
second, third, fourth, fifth, and sixth. 

III. Exhibit“ C“ also contains a similar plat of section seven of 
said railroad, the south end of which joins on the north end of the 
sixth section, already described, together with endorsements and 
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certificates thereon and papers accompanying the same, which are 
all particularly mentioned in the certificate of L. Harrison, herein- 
after set forth, and therein numbered tenth, eleventh, and twelfth. 
The several papers composing Exhibit C,“ as set forth and enu- 
merated in the certificate of L. Harrison annexed thereto, are 
attached and fastened together as follows: 
A piece of green silk braid about one-fourth of an inch wide is 
sti-ched through all of the papers, at the top ends thereof, 
264 passing through the papers three times, and is then securely 
tied, and the ends of said braid are then run down across the 
3d page of the certificate of said L. Harrison and between the 2d 
and 3d sheets thereof, and then said ends of the braid are laid flat 
near the foot of the page, and a large seal of red sealing wax is 
stamped across the braid onto the paper, fastening the braid secure! 
thereto. On the red seal are the imprint of an eagle and the words 
“ United States General Land Office.” 
The following is a copy of the certificate of L. Harrison annexed 
to said plats and papers and a part of Exhibit C, viz: 


°F.” “ DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND Orricek, W. J. D. 
Wasnixd rox, D. C., Oct. 28th, 1884. 


I. L. Harrison, acting Commissioner of the General Land Office, 


do hereby certify that the annexed, on pages one to fifteen, inclusive, 


are copies, first, of a letter, dated February 21st, 1874. from the Gov- 
ernor of Wisconsin to the Secretary of the Interior, stating that he 
had forwarded by express certificates showing the completion of the 

second, third, fourth, and fifth sections of the Wisconsin Cen- 
265 tral railroad north from Stevens’ Point and the first section 

south of Ashland, Wisconsin; second, of the endorsements 
upon jacket covering said letter; third, of a letter, dated Mar. 19th, 
1874, from the Secretary of the Interior, transmitting to this office 
the letter and certificates above mentioned; fourth, of the endorse- 
ments upon the jacket covering said letter of March 19th, 1874; 
fifth, of so much of a map.showing the line of route of the fifth sec- 
tion of twenty miles of the Wisconsin Central railroad as constructed 
as shows said line between the south line of township 34 N., range 
1 E., and a point in section 13, township 36 N., range 1 E., with the 
certificates and endursements thereon; sixth, of the certificates of 
the Governor of Wisconsin, dated Feb’y 20, 1874, attached to the 
foregoing map; seventh, of a letter, dated Dec. 26th, 1876, from W. 
K. Mendenhall to the Secretary of the Interior, transmitting a map 
showing the line of route of the sixth section of the Wisconsin Central 
— as constructed north of Stevens’ Point, Wis., with the endorse- 
ments thereon ; eighth, of the endorsements upon the jacket covering 
said letter; ninth, of the map showing the line of route of the sixth sec- 
tion of twenty miles of the Wisconsin Central railroad as constructed 

from a point in section thirteen, township 36 N., range 1 E., 
266 to a point in lot 7 of section 19, township 39 N., range 1 E.. 

Wis., with the certificates and endorsements thereon; tenth, 
of a letter, dated May 20th, 1878, from Charles L. Colby, statirg 
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that he has forwarded by express a properly certified map showing 
the completion of the seventh section, 26 miles, of the Wisconsin 
Central railroad north from Stevens’ Point; eleventh, of the en- 
dorsemnents upon the jacket covering said letter; twelfth, of so 
much of the map showing the line of route of the seventh section 
of the Wisconsin Central railroad constructed north from Stevens’ 
Point as shows said line from a point in lot 7 uf section 19, town- 
ship 39 N., range 1 E., toa point on the north line of section 3, town- 
ship 40 N., range 1 W., Wis., with the certificates and endorsements 
thereon. I further certify that I have compared each of said copies 
with the original thereof on file in my office; that each cuch copy 
of said letters is a true copy of such original letter and of the whole 
thereof, and that each such copy of said maps is a true copy of such 
original map and of the whole thereof, so far as relates to townships, 
34 to 40 N., inclusive. 

In testimony whereof I have hereuntosubscribed my name 
267 and caused the seal of this office to beaffixed, at the city of Wash- 

ington, on the day and year above written. 
[SeAL. ] L. HARRISON, 
Acting Commissioner General Land Office.” 


Exuisit R.“ 


A plat showing, Ist, the definite time of location of the Wisconsin 
Central R. R. through Price county from south to north on the line 
between ranges one and two east. Along this line are printed the 
words “ Portage, Winnebago and Lake Superior R. R.” On thé west 
side of said line are printed IE,.“ “ IVV.“ & II.“ On the east 


side are the numbers II, III, IV, V.“ 


2nd. On the west side of said line, ten sections from it, runs the 
line marking the ten-mile limit of the land grant. Said line runs 
from a certain point on the south line of 34, 1 west, at the corner 
of sections 33 and 34, in said town., due north on on section line to 
the common corner of sections 9, 10, 15, & 16, town. 40, range 1 
west, thence west on section line one mile; thence north on section 
line one mile; thence west on section line one mile; thence north 
on section line one mile, closing at the northeast corner of section 
six, in said town. 
3rd. A line 20 sections west of the line of definite location 
268 marking the 20-mile limit of said land grant. Said line 
commences at a point on the south line of town. thirty, range 
three west, at the common corner of sections 35 & 36, in said town., 
and runs thence due north on section lines tothe common corner of 
sections 25, 26, 35, & 36, in town. 40, range three west; thence one 
mile west on section line; thence one mile north on section line; 
thence one mile west on section line; thence two miles north on 
section lines; thence one mile west on section line; thence one mile 
north on section line; thence one mile west on section line; thence 
once mile north on section line. 
4th. A line marking the ten-mile limit of said grant on the east 
side of said road, commencing at a point on the south line of town. 
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thirty-four, range three east, at the common corner of sections 
thirty-four and thirty-five, thence due north on section lines toa 
point on the north line of town. forty, range three east, at the com- 
mon corner of sections two & three, in said town. 
5th. A line marking the twenty- mile limit uf said grant on the 
east side of said road, commencing at a point on the south line of 
town. thirty-four, range five east, at the common corner of 
269 sections 32 & 33, in said town., running thence due north on 
sectiow lines to a point on the north line of town. 40, range 5 
east, at the common corner of sections 4 & 5, in said town. 


Annexed to said plat is the following certificate, to wit: 


DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND OFFICE, W. J. D. 
Wasnixdrox, D. C., Oct. 28th, 1884. 


I. L. Harrison, acting Com missioner of the General Land Office, 
do hereby certify that the annexed is a copy of so much of the dia- 
gram showing the limits of the withdrawal of lands for the benefit 
of the Portage, Winnebago and Superior, now Wisconsin Central, 
Railroad Company, as relates to lands in townships 34 to 40 N., in- 
clusive, Wisconsin; that I have compared said copy with the dia- 
gram on file in my office and used in the adjustment of the grant to 
the State of Wisconsin to aid in the construction of said company’s 
railroad, and that such copy is a true copy of such diagram and of 
the whole thereof, so far as relates to lands in the township above 
mentioned. 

In testimony whereof I have hereunto subscribed my name 
270 and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. 
[SEAL. ] L. HARRISON, 
Acting Commissioner of General Land Office. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 21st, 1885. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the original appli- 
cation and list No. 15 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon, on file in my office; that 
I have compared such copy with such original, and the same is a 
true copy therefrom and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

(seat. ] N. C. McFARLAND, 
Commissioner of the General Land Office. 
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STATE OF WISCONSIN: 


U. S. LAND OFFICE AT 


thirty-nine (39) 


Eau CLAIRE, December 15th, 1876. 


The Wisconsin Central Railroad Company, under and by virtue 
— the act of Congress entitled “An act granting lands to aid in the 
construction of certain railroads in the State of Wisconsin,” approved 
May 5th, 1864, and a resolution explanatory of and in addition to 
said act, approved June 21st, 1866, and under and in pursuance of 
the rules and regulations prescribed by the Commissioner of the 
General Land Office, hereby makes and files the following list of 
selections of public lands claimed by the said company as inuring 
to it and to which it is entitled under and by virtue of the grants 
and provisions of the said acts of Congress and the location of the 
line of route of the road of said company, being for the 6th section 
of the portion of the road from Stevens’ Point to Bayfield, com- 
mencing in the southeast quarter of section thirteen (13), township 
thirty-six (36) north, of range one (1) east, and ending in lot num- 
ber fourteen (14), section nineteen (19), townshi 
— of range 1 east, the selections being particularly described as 
ollows: 


North of Base Line and East of 4th Principal Meridian. 


272 
Railroad list. 
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North of Base Line and East of 4th Principal Meridian—Continued. 


No. 


Parts of section. 8 
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No. 


Parts of section. 


© —— — 
— 


Section. 


5d 
56 
57 
58 
59 
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62 
63 
64 
65 
66 


67 


70 All 
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North of Base Line & West 4 4 Principal Meridian. 
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North of Base Line & West of 4 Principal Meridian—Continued. 


| at 
No. Parts of section. Se Bi sé | = | Remarks. 
5 85 5 2 is 
3834 2 = 
re. poy | 
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North of Base Line 4 West of 4th Principal Meridian. 
Railroad list. 


93 qr. sections, @ $2.00, $186.00. 
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276 «Strate or Wisconsin, County of Portage: 


I, Almaysa Eaton, being duly sworn, de and say that I am 
the land agent of the Wisconsin Central Railroad Company, formerly 
the Portage, Winnebago and Superior Railroad Company. 

That the foregoing list of lands which I hereby select is a portion 
of the public lands claimed by the said railroad company as inuring 
to it to aid in the construction of the road from the city of Portage, by 
way of Stevens’ Point, to Bayfield, and thence to Superior, on Lake 
Superior, for which a grant of lands was made by the acts of Con- 
gress approved May 5th, 1864, and June 21st, 1866, and by act ap- 
proved March 3d, 1875. a 

That the said lands are vacant, unappropriated. and are not in- 
terdieted, mineral, or reserved lands, and are of the character con- 
templated by the grant, being within the limits of the ten (10) miles 
on each side of the line of route for a continuous distance of twenty 
miles, being for the 6th section of the portion of said road between 
Stevens’ Point and Bayfield, eommeneing in the southeast quarter of 
section thirteen (13), township thirty-six (36) north, of range one (1) 

east, and ending in lot number fourteen (14), section nineteen 
277 (19), township thirty-nine (39) north, of range one (1) east. 
: e ALMANSON EATON. 


4 oo and sworn to before me this seventh day of December, 
. D. 1876. 
[SEAL. ] GEO. W. HUNGERFORD, 
Notary Public. 


Wisconsin Central Railroad Co., No. 28 State St. 


Boston, August 1st, 1875. 

Know all men that Almanson Eaton, of Stevens’ Point, in the 
State of Wisconsin, is hereby appointed land agent of the Wisconsin 
Central Railroad Company from and after this date. 

In witness whereof the Wisconsin Central Railroad Company has 
caused these presents to be signed by Gardiſer Colby, its president, 
thereunto lawfully authorized; and caused its common seal to be 
hereunto affixed this first day of August, A. D. 1875. 

Dr. s.] GARDNER COLBY, Pres’t. 


U. S. LAND OFFICE, 
Eau CLainx, Wisconsin, December 15, 1876. 


We do hereby certify that we have carefully compared the 
278 foregoing with copy with original appointment of Almanson 
Eaton as land agent of the Wisconsin Central Railroad Com- 
pany, und that the same is a true copy thereof. 3 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 
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U. S. Lanp OFFIce, 
Eau Criarre, Wis., Dec. 15, 1876. 


We hereby certify that we have carefully and critically examined 
the foregoing list of lands claimed by the Wisconsin Central Rail- 
road Company under the grant to the State of Wisconsin by acts 
cf Congress approved May Sth, 1864, and June 2lst, 1866, and se- 
lected December, 1876, by Almanson Eaton, the duly authorized 
agent, and we have tested the accuracy of said list by the placts and 
records oftthis office and we find the same to be correct. 

And we further certify that the filing of said list is allowed and 
approved, and the whole of said lands are are surveyed public lands 
of the United States and within the limits of ten (10) miles on each 
side, and the same are not, nor any part thereof, returned and de- 
nominated as mineral land or lands nor claimed as swamp lands, 
nor is there any homestead, pre-emption, State, or other valid claim 

to any portion of said lands on file or recurd in this office. 
279 We further certify that the foregoing list shows an assess- 

ment of fees, payable to us, allowed by the act of Congress 
approved July Ist, 1864, and contemplated by the circular of in- 
structions dated January 24th, 1867, and addressed by the Commis- 
sioner of the General Land Office to registers and receivers of the 
United States land offices, and that the said company have paid to 
the undersigned, the receiver, the full sum of one hundred and 


* dollars (8186.00) in full payment and discharge of said 
ſiees. 


W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


Endorsements on back: List à 15, M. 39,298. Div. F #2. Ap- 
lication of Almanson Eaton for land in 10-mile limits of grant to 
is. C’t’l R. R. Co., 6th section. 
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od im DEPARTMENT OF THE INTERIOR, F. W. C. 
GENERAL LAND Orricx, January 21st, 1885. W. J. D. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the original appli- 
cation and list No. 16 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon on file in my office; that 
I have compared such copy with such original and the same is a 
true copy therefrom and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[sEAL.] N. C. McFARLAND, 
Commissioner of the General Land Office. 
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281 STATE OF WISCONSIN: 


U. S. LAND OFFICE AT 
Eau CLAIRR, December 15th, 1876. 


The Wisconsin Central Railroad Company, under and by virtue of 
the act of Congress entitled “An act granting lands to aid in the con- 
struction of certain railroads in the State of Wisconsin,” approved 
May 5th, 1864, and a resolution explanatory of and in addition to 
said act, approved June 21st, 1866, and under and in pursuance of 
the rules and regulations prescribed by the Commissioner of the 
General Land Office, hereby makes and files the following list of 
selections of public lands claimed bv the said company as inuring 
to it and to which it is entitled under and by virtue of the grants 
and provisions of the said acts of Congress, and the location of the 
line of route of the road of said company, being for the 6th section 
of the portion of the road from Stevens’ Point to Bayfield, commenc- 
ing in the southeast quarter of section thirteen (13), township 
thirty-six (36) north, of range one (1) east, and ending in lot num- 
ber fourteen (14), section nineteen (19), township thirty-nine (39) 
north, of range one (1) east, the selections being particularly de- 
scribed as follows: 


North of Base Line and West of 4th Principal Meridian. 


a | 
& | 
No.| Parts of section. E 2 85 8 2 Remarks. 
5 5 3 3 8 
08 — cs < i= 
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North of Base Line and Mes of 4th Principal Meridian—Continued. 
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North of Base Line and West of 4th Principal Meridian —Continued. 


. 
No. Parts of section. 8 E a 8 2 Remarks. 

83 2 
hoa A < = 
a 3539, 2 2320 
132 NWTOfs W i 35 „ 40 
* * * * XR * ¢. * 
155 SZ of nw 2 936 2 80 — 

21,660 47 135 qr. sections G 

22.00 8270 fees. 


286 Strate oF Wisconsin, County of Portage: 


I, Almanson Eaton, being duly sworn, depose and say that I 
am the land agent of the Wisconsin Central Railroad Company, 
formerly the Portage. Winnebago and Superior Railroad Company; 
that the foregoing list of lands which I hereby select is a portion of 
the public lands claimed by the said railroad company as inuring 
to it to aid in the construction of the road from the city of Portage, 
by the way of Stevens’ Puint, to Bayfield, and thence to Superor, on 
Lake Superior, for which a grant of lands was made by the acts of 
Congress approved May 5th, 1864, and June 2lst, 1866, and by 
act approved March 3d, 1875. 

That the said lands are vacant, unappropriated, and are not in- 
terdicted, mineral, or reserved lands, and are of the character con- 


templated by the grant, being within the limits of twenty (20) 


miles on each side of the line of route for a continuous distance of 
twenty miles, being for the sixth section of the portion of said road 
between Stevens’ Point and Bayfield, commencing in the southeast 
quarter of section thirteen (13), township thirty-six (36) north, of 
range one (1) east, and ending in lot number fourteen (14), sectiun 
nineteen (19), township thirty-nine (39) north, of range one (1) east. 
ALMANSON EATON. 


287 Subscribed and sworn to before me this seventh day of 
December, A. D. 1876. 7 
[SEAL. ] GEO. W. HUNGERFORD, 
Notary Public. 


Wisconsin Central Railroad Co., No. 28 State St. 


Boston, August Ist, 1875. 
Know all men that Almanson Eaton, of Stevens’ Point, in the 

State of Wisconsin, is hereby appointed Jand agent of the Wis- 

consin Central Railroad Company from and after this date. 
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In witness whereof the Wisconsin Central Railroad Company 
has caused these presents to be signed by Gardner Colby, its presi- 
dent, thereunto lawfully authorized, and caused its common seal to 
be hereunto affixed this first day of August, A. D. 1875. 

I 8. GARDNER COLB V. President. 


U. S. LAND OFFICE, 
Eau CLAIRE, Wisconsin, December 15, 1876. 


We do hereby certify that we have carefully compared the fore- 
oing copy with original appointment of Almanson Eaton as 
288 land agent of the Wisconsin Central Railroad Company, 
and that the same is a true copy thereof. 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


U. S. LAND Orrice, Eau CLaIRR, WIS., Dec. 15, 1876. 


We hereby certify that we have carefully and critically examined 
the foregoing list of lands claimed by the Wisconsin Central Rail- 
road Company under the grant to the State of Wisconsin by acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and selected 
December, 1876, by 2 — Eaton, the duly authorized agent, 
and we have tested the accuracy of said list by the plats and records 
of this office and we find the same to be correct; and we further 
certify that the filing of said list is allowed and approved and the 
whole of said lands are surveyed public lands of the United States 
within the limits of twenty miles on each side, and that the same 
are not nor any part thereof returned and denominated as mineral 
land or lands nor claimed as swamp lands, nor is there any home- 
stead, pre-emption, State, or other valid claim to any portion of said 

lands on file or record in this office. 
289 We further certify that the foreguing list shows an assess- 
ment of fees, payable to us, allowed by the act of Congress ap- 
proved July Ist, 1864, and contemplated by the circular of instruc- 
tions dated January 24th, 1867, and addressed by the Commissioner 
of the General Land Office to registers and receivers of the United 
States land offices, and that the said company have paid to the un- 
dersigned, the receiver, the full sum of two hundred and seventy dol- 
lars ($270) in full payment and discharge of said fees. 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


Endorseinents on back: List #16,M. 39,298. Div.#3. Appli- 
cation of Almanson Eaton for indemnity lands in 6th section of 
grant to Wis. C’t’l R. R. Co. 


290 Ex.G. Ex. “H.” 


29 DEPARTMENT OF THE INTERIOR, F. W. C. 
GENERAL LAND Orricx, January 21st, 1875. W. J. D. 
I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the —— appli- 
cation and list No. 18 of the Wisconsin Central Railroad Company 
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for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon on file in my office; that I 
have compared such copy with such original and the same is a true 
copy therefrom and of the whole thereof 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. | N. C. McFARLAND, 
Commissioner of the General Land Office. 


STaTE OF WISCONSIN: 


U. S. LAND OrFice at Wausau, December 9, 1876. 


The Wisconsin Central Railroad Company, under and by virtue 
of the act of Congress entitled “An act granting lands to aid in the 
construction of certain railroads in the State of Wisconsin,” 
291 approved May dth, 1864, and a resolution explanatory of and 
in addition to said act, approved June 21st, 1866, and under 
and in pursuance of the rules and regulations prescribed by the 
Commissioner of the General Land Office, hereby makes and files 
the following list of selections of public lands claimed by the said 
company as inuring to it and to which it is entitled under and by 
virtue of the grants and provisions of the said acts of Congress, and 
the location of the line of route of the road of said company, being 
for the sixth section of the portion of the road from Stevens’ Point 
to Bayfield, commencing in the southeast quarter of section thirteen 
(13), township thirty-six (36) north, of range one (1) east, and end- 
ing in lot number fourteen (14), section nineteen (19), township 
thirty-nine (39) north, of range one (1) east, the selections being par- 
ticularly described as follows: 


292 Railroad List. 
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Railroad List—Continued. 
1 | 
— . 
No. Parts of section. E 7 5 2 5 Remarks. 
S8 2 x 
de 13 | N wh of ne }-----/2387/3 e 40 mi, 
| 14| Ne}ofne}....-. 35 | « 40 — 
„ | eaeceinetimnaanes 11/388“ 320 7 
16 WZofse 1 4 80 —17 
17 | Sejof se }..--.. BB" |) * 1° @ joc! 
9 1149 “ 640 — Mistake. 
ann 13%“ 320 7 
20 EIN of n W 28 80 —17 
fi, ee 23 160 % 
22 W 4 of se }-----.- 23“ “ 80 |--\// 
23 | S sof s W 2239 3 e 80 — 
24 Ne a 28“ 80 .. 
1 8 25 „ 640 
26 | Se} ofse 35 „ 10 — . 
27 | Set of ne 136 4e 40 
* * * * * R * 1 
= * * e 
* * * „% „% * cae es 
* * * 434 „ * * 
8 | a 
293 Railroad List 
2 0 
1 8 1 
No.] Parts of section. 8 5 8 Remarks. 
e 
— < 


THE WISCONSIN CENTRAL RAILROAD CO. Vs. 


Railroad List. 
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294 State oF Wisconsin, County of Portage: 


I. Almanson Eaton, being duly sworn, depose and say that I am 
the land agent of the Missouri Central Railroad Company, formerly 
the Portage, Winnebago and Superior Railroad Company ; that the 
foregoing list of lands which f hereby select is a portion of the 

ublic lands claimed by the said railroad company as inuring to 
it to aid in the construction of the road from the city of Portage, by 
the way of Stevens’ Point, to Bayfield, and thence to Superior, on 
Lake Superior, for which a grant of lands was made bv the acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and by act 
approved March 3d, 1875; that the said lands are vacant, unappro- 


PRICE COUNTY ET AL. 191 


priated, and are not interdicted, mineral, or reserved lands, and are 
of the character contemplated by the grant, being within the limits 
of twenty miles on each side of the line of route for a continuous 
distance of twenty miles, being for the sixth section of the portion 
of said road between Stevens’ Point and Bayfield, commencing in 
the southeast quarter of section thirteen (13), township thirty-six 
(36) north of range one (1) east, and ending in lot number fourteen 
(14), section nineteen (19), township thirty-nine (39) north, of range 


one (1) east. 
ALMANSON EATON. 


295 Subscribed and sworn to before me this seventh day of De- 
cember, A. D. 1876. 
DLsxAlL.] GEO. W. HUNGERFORD, 
. Notary Public. 


Wisconsin Central Railroad Co., No. 28 State street. 
Boston, August 1st, 1875. 


Know all men that Almanson Eaton, of Stevens’ Point, in the State 
of Wisconsin, is hereby appointed land agent of the Wisconsin Cen- 


_ tral Railroad Company from and after this date. 


In witness whereof the Wisconsin Central Railroad Company has 
caused these presents to be signed by Gardner Colby, its president, 
thereunto lawfully authorized, and caused its common seal to be 
hereunto affixed this first day of August, A. D. 1875. 

DL. s.] GARDNER COLBY, Pres’t. 


U. S. LAND Orrick, 
Wausau, Wisconsin, December 9th, 1876. 


We do hereby certify that we have carefully compared the fore- 
going copy with original appointment of Almanson Eaton as 
296 land agent of the Wisconsin Central Railroad Company, and 
that the same is a true copy thereof. 
S. H. ALBAN, Register. 
D. L. QUAW, Receiver. 


U. S. Lanp OFFicr, 
Wausau, Wis., Dec. 9, 1876. 


We hereby certify that we have carefully & critically examined 
the foregoing list of lands claimed by the Wisconsin Central Rail- 
road Company under the grant to the State of Wisconsin by acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and selected 
December, 1876, by Almanson Eaton, the duly authorized agent, 
and we have tested the accuracy of said list by the plats and records 
of this office, and we find the same to be correct; and we further 
certify that the filing of said list is allowed and approved, and the 
whole of said lunds are surveyed public lands of the United States 
and within the limits of twenty miles on each side, and that the 
same are not, nor any part thereof, returned and denominated as 
mineral land or lands nor claimed as swamp lands, nor is there any 
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homestead. pre-emption, State, or other valid claim to any portion 
of said lands on file or record in this office. We further certify that 
the foregoing list shows an assessment of fees payable to us, 

297 allowed by the act of Congress approved July Ist, 1864, and 
contemplated by the circular of instructions dated January 

24th, 1867, and addressed by the Commissioner of the General Land 
Office to registers and receivers of the United States land offices, and 
that the said company have paid to the undersigned, the reveiver, 
the full sum of two hundred & eighty-five & 4%, — ($285.23) in full 


payment and discharge of said fees. 
S. H. ALBAN, Register. 
D. L. QUAW, Receiver. 


Endorsements & filings on the back: $18. M. 38,463. Div. F 
#2. Land office, Waysau, Wis., Dec. 9th, 1876. 6th section Wis. 
Cen. R. R. selection, indemnity. 


Ex. G}. 


7." DEPARTMENT UF THE INTERIOR, T. R. B. 
GENERAL LAND Orrice, W. J. D. 
Wasuinoton, D. C., October 28th, 1884. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed, on pages one to twenty-three, in- 
clusive, are copies of patents numbered eight and nine, issued to the 
Wisconsin Central Railroad Company January 9th and August 10th, 
1878, so far as they relate to lands in townships 34 to 40 N., incusive ; 

that I have compared each of said copies with the orignal 
298 thereof of record of record in my office, and that each such 

copy is a true copy of such original and of the whole thereof, 
so far as relates to lands in the townships above mentioned. 

In testimony wliereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SKAL. ] | L. HARRISON, 
_ Acting Commissioner of General Land Office. 


The United States of America to all to whom these presents shall 
come, Greeting : 

Whereas by the act of Congress approved May 5th, 1864, entitled 
“An act granting lands to aid in the construction of certain railroads 
in the State of Wisconsin,” and a resolution explanatory of and in 
addition to said act, approved June 21, 1866, and an act authorizing 
change of line, approved March 3, 1875, authority is given to the 
Wisconsin Central Railroad Company, a corporation existing under 
the laws of the State of Wisconsin, to construct a railroad under cer- 
tain conditions and stipulations as expressed in said acts, and pro- 

vision is made for granting to the State of Wisconsin, for the 
299 use and benefit of said railroad company, every alternate 

section of public land designated by odd numbers for ten sec- 
tions in width on each side of said railroad ;” 
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And whereas it is further enacted that in case it shall appear that 
the United States have, when the line of route of said road is defi- 
nitely fixed, sold, reserved, or otherwise disposed of any sections or 
parts thereof granted as aforesaid, or that the right of pre-emption 
or homestead has attached to the same, then so much land is set 
apart to be selected for the a aforesaid nearest to the tier of 
sections above specified as shall be equal to the lands which the 
United States have sold or otherwise disposed of or to which the 
right of a or homestead has attached: Provided, That the 
land to be located shall in no case be further than twenty miles 
from the line of said road; 

And whereas it is further enacted by the seventh section of said 
act that when the Governor of the State of Wisconsin shall certify 
that any section of twenty consecutive miles of said road is com- 
pleted in a good, substantial, and workmanlike manner as a first- 
class railroad, patents shall issue to said company for the lands 

thereby granted ; 
300 And whereas it is shown by certificates of the Governor of 

the State of Wisconsin, bearing dates November 20th, 1872; 
August 16th, 1873; February 13th and 20th, 1874; December 29th, 
1875; October 30, November 15th, and December 27th, 1876, and 
maps therewith, now on file in the General Land Office, that the 
said Wisconsin Central Railroad Company has completed and 
equipped, in the manner prescribed by said acts, its line of road 
from Portage City to Ashland, in section fourteen, township forty- 
five north, range three west, fourth principal meridian ; 

And whereas certain tracts have been selected by Almanson 
Eaton, the agent for the Wisconsin Central Railroad Company, as 
shown by his original lists of selections, bearing dates December 
7th and 11th, 1870. and certified under dates December 15th and 
19th, 1876, by the registers and receivers of Eau Claire, Wausau, and 
Bayfield, Wisconsin, the said tracts being described as follows: 


North of base line and east of fourth principal meridian : 


Township Thirty-six, Range One. 


All of section une, containing seven hundred and sixty-seven acres 
and twenty-hundredths of an acre; the north half of the southwest 
quarter, the north half of the southeast quarter, and the north 

half of section three, cuntaining five hundred and sixty- 
301 one acres and forty-four hundredths of an acre; the west 

half of the southeast quarter, the northeast quarter, and 
the west half of section five, containing five hundred and ninety- 
two acres and eighty-eight hundredths of an acre; the east half 
of the northeast quarter, the southwest quarter of the northeast 
quarter, the east half of the southwest quarter, the southwest quar- 
ter of the southwest quarter, and the southeast quarter of section 
eleven, containing four hundred acres; the north half of the south- 
east quarter, the northeast quarter, and the west half of section thir- 
teen, oe five hundred and sixty acres; the suutheast quar- 
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ter of the northeast quarter, the east half of the southeast quarter, 
and the southwest quarter of the southeast quarter of section fifteen, 
containing one hundred and sixty acres. 


Township Thirty-seven, Range One. 


The southwest quarter of the northeast quarter and the west half 
of the southwest quarter of section one, containing one hundred and 
twenty acres; the northeast quarter of the southeast quarter and lots 
six and seven of section seven, containing one hundred and twenty 
acres; the east half of the northeast quarter, the southwest quarter of 
the northeast quarter, lots eleven, twelve, seventeen, eighteen, nine- 

teen, and twenty, and the southeast quarter of section nine- 
302 teen, containing five hundred and twenty acres; the northeast 

quarter of the southwest quarter and the southeast quarter 
of section twenty-one, containing two hundred acres; the southwest 
quarter of the northeast quarter and the south half of the northwest 
quarter of section twenty-three, containing one hundred and twenty 
acres ; lots one, two, and four and the southwest quarter of the south- 
east quarter of section twenty-five, containing one hundred and 
thirteen acres and twenty-hundredths of an acre; the northeast 
quarter, the north half of the northwest quarter, the southeast 
quarter of the southwest quarter, the east half of the southeast 
quarter, and the south west quarter of the southeast quarter of section 
twenty-seven, containing four hundred acres; the south half of 
section twenty-nine, containing three hundred and twenty acres; 
the southwest quarter of the northeast quarter, lots two, three, four, 
seven, eight, nine, ten, eleven, twelve, thirteen, fourteen, fifteen, six- 
teen, seventeen, eighteen, nineteen, and twenty, and the southeast 
quarter of section thirty-one, containing nine hundred and twenty- 
two acres and twelve-hundredths of an acre; all of section thirty- 
three, containing six hundred and forty acres; all of section thirty- 
five, containing six hundred and forty acres. 


Township Thirty-eight, Range One. 


303 The west half of the northeast quarter and the west half of 

section one, containing three hundred and ninety-nine acres 
and twenty-five hundredths of an acre; the. northeast quarter of 
the northeast quarter, the west half of the northeast quarter, the east 
half of the northwest quarter, the northwest quarter of the north- 
west quarter, and the northeast quarter of the southwest quarter of 
section three, containing two hundred and eighty-two acres and sev- 
enty-six hundredths of an acre; the northwest quarter of the south- 
east quarter of section five, containing forty acres; lots five and six, 
in section seven, containing one hundred acres and fifty-two hun- 
dredths of an acre; the east half of the northwest quarteg, the north- 
east quarter of the southwest quarter, and the northwest quarter of 
the southeust quarter of section nine, containing one hundred and 
sixty acres; the northwest quarter of the northeast quarter of sec- 
tion thirteen, containing forty acres; the southeast quarter of the 
northeast quarter and the northeast quarter of the southeast quarter 
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of section fifteen, containing eighty acres; the east half of the north- 

east quarter of section twenty-one, containing eighty acres; the 

northeast quarter of the northeast quarter of section twenty-seven, 

containing forty acres; the northeast quarter of the northwest 

quarter of section twenty-nine, containing forty acres; lot nine- 

teen, of section thirty-one, containing twenty acres and 

- 304 = fifty-hundredths of an nere; the east half of the southeast 

uarter of section thirty-three, containing eighty acres, and 

the north half of the southeast quarter of section thirty-five, con- 
taining eighty acres. 


Township Thirty-nine, Range One. 


| The southeast quarter of section twenty-one, containing one hun- 

dred and sixty acres; the northeast quarter of the southwest quarter 

& the west half of the southeast quarter and the southeast quarter 

| of the southeast quarter of section twenty-three, containing one 

hundred and sixty acres; all of section twenty-five, containing six 

hundred and forty acres; the south half of the southwest quarter of 

| section twenty-seven, containing eighty acres; the north half of the 

northeast quarter of section thirty-one, containing eighty acres; lots 

one, four, six, nine, ten, and twenty and the northeast quarter of the 

| southeast quarter of section thirty-one, containing two hundred and 

ninety-one acres and forty-nine hundredths of an acre; the north- 

east quarter of the northwest quarter and the west half of the north- 

west quarter of section thirty-three, containing one hundred and 

twenty acres; the southeast quarter of the northwest quarter, the 

east half of the southeast quarter, the northwest quarter of the 

. southeast quarter, and the northeast quarter of section thirty- 
305 five, containing three hundred and twenty acres. 


North of base line and west of fourth principal meridian : 
Township Thirty-siz, Range One. 


The east half of the northwest quarter, the southwest quarter of 
the northwest quarter, the southwest quarter, and the east half of 
section one, containing five hundred and ninety-nine acres and four- 
hundredths of an acre; all of section three, containing six hun- 
dred and twelve acres.and twenty-two hundredths of an acre; the 
northeast quarter of the northeast quarter, the west half of the south- 
west quarter, the southeast quarter of the southwest quarter, and the 
southeast quarter of the southeast quarter of section eleven, contain- 
ing two hundred acres; the west half of the northeast quarter, the 
northwest quarter of the southeast quarter, and the west half of sec- 

- tion fifteen, containing four hundred and forty acres. 


Township Thirty-seven, Range One. 


The northeast — of section one, containing one hundred an- 
fifty-five acres and ten- hundredtlis of an acre; the northwest quarter 
and the southeast quarter of the southeast quarter of section three, 
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containing one hundred and eighty-five acres and ninety- 
306 hundredths of an acre; the southwest quarter of section 

eleven, containing one hundred and sixty acres; the south- 
west quarter of the southeast quarter of section thirteen, containing 
forty acres; the northwest quarter of the southwest quarter and the 
south half of the southeast quarter of section twenty-three, contain- 
ing one hundred and twenty acres; the north half of the northeast 
quarter, the northwest quarter, and the northwest quarter cf the 
southwest quarter of section twenty-five, containing two hundred 
and eighty acres; the east half of the northwest quarter, the south- 
west quarter of the northwest quarter, the southwest quarter, and 
the east half of section twenty-seven, containing six hundred acres ; 
the north half of the northwest quarter of section thirty-five, contain- 
ing eighty acres. : 


Township Thirty-eight, Range One. 


The east half of the southeast quarter and the southwest quarter 
of the southeast quarter of section one, containing one hundred and 
twenty acres; the northwest quarter of the northwest quarter of sec- 
tion eleven, containing forty acres; the east half of the northeast 
quarter and the southeast quarter of section thirteen, containing two 
hundred and forty acres; the northwest quarter of section fifteen, 

containing one hundred and sixty acres; the northeast quar- 
307 ter of section twenty-five, containing one hundred and sixty 

acres ; the northwest quarter of the southeast quarter and the 
southeast — of the southeast quarter of section thirty-five, con- 
taining eighty acres. 


North of base line and east of fourth principal meridian : 


Township Thirty-siz, Range Two. 


All of section one, containing seven hundred and eighty-five acres 
and seventy-two hundredths of an acre; all of section five, contain- 
ing seven hundred and eighty-fouracres and seventy-two hundredths 
of an acre; the northwest quarter of the northeast quarter, the 
northwest quarter of the southwest quarter, and the northwest 
quarter of section three, containing three hundred aud forty-nine 
acres and seventy-seven hundredths of an acre; all of section seven, 
coniaining six hundred and sixty-three acres and fifty-two hun- 
dredths of an acre; the south half of the northeast quarter, the 
southeast quarter of the northwest quarter, and the south half of sec- 
tion nine, containing four hundred and forty acres; the north half 
of the northeast quarter and the northwest quarter of section eleven, 
containing two hundred and forty acres ; the north half of the north- 
east quarter, the northeast quarter of the northwest quarter, the 
west half of the northwest quarter, and the northwest quarter of the 
southwest quarter of section seventeen, containing two hundred and 
forty acres. 


——— — en -@p- 
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308 Township Thirty-seven, Range Two. 


All of section one, containing six hundred and forty acres and 
twelve-hundredths of an acre; all of section three, containing six 
hundred and forty acres and thirty-two hundredths of an acre; the 
east half; — the northwest quarter and the east half of the southwest 
quarter of section five, containing five hundred and sixty-one acres 
and ninety-hundredths of an acre; the southeast quarter of the 
southwest quarter and the east half of section nine, containing three 
hundred and sixty acres ; the northeast quarter and the west half of 
section eleven, containing four hundred and eighty acres; the east 
half of the northeast quarter, the northwest quarter of the north- 
east quarter, and the northeast quarter of the southeast quarter of 
section thirteen, containing one hundred and sixty acres; the north 
half of section fifteen, containing three hundred and twenty acres ; 
the southeast quarter of the southeast quarter of section seventeen, 
containing forty acres; the west half of the northeast quarter and 
the west half of the southeast quarter of section nineteen, contain- 
ing one hundred and sixty acres; the east half of section twenty- 
three, containing three hundred and twenty acres; all of section 
twenty-five, containing six hundred and forty acres; the northeast 

quarter and the northwest quarter of the southeast quarter of 
309 section twenty-seven, containing two hundred acres; the 

southeast quarter of section twenty-nine, containing one hun- 
dred and sixty acres ; all of section thirty-one, containing six hun- 
dred and sixty acres and thirty-eight hundredths of an acre: all of 
section thirty-three, containing six hundred and forty acres; all of 
section thirty-five, containing six hundred and forty acres. 


Township Thirty-eight, Range Two. 


The south half of the southeast quarter of section three, con- 
taining eighty acres; the northeast quarter and the west half 
and the north half of the southeast quarter of section seven, con- 
taining five hundred and seventy-three acres and thirty-six hun- 
dredths of an acre; the southwest quarter of the southeast quarter 
of section eleven, containing forty acres; the east half of the north- 
east quarter, the south half of the northwest quarter, the northeast 

uarter of the southeast quarter, and the southwest quarter of sec- 
tion thirteen, containing three hundred and sixty acres; the west 
half and the southeast quarter of section fifteen, containing four hun- 
dred and eighty acres; the southeast quarter of the northeast quar- 
ter, the southeast quarter of the southwest quarter, and the north 
half of the southeast quarter of section seventeen, containing one 
hundred and sixty acres ; the west half of the northeast quar- 

310 ter. the south half of the southeast quarter, and the west half 
of section twenty-three, containing four hundred and eighty 
acres ; all of section twenty-five, containing six hundred and forty 
acres ; all of section twenty-seven, containing six hundred and forty- 
acres; the southeast quarter of the northwest quarter of section 
thirty-one, — acres ; all of section thirty-three, contain- 


198 THE WISCONSIN CENTRAL RAILROAD CO. VS. 


ing six hundred and forty acres; all of section thirty-five, contain- 
ing six hundred and forty acres. 


Township Thirty-nine, Range Two. 


The southeast quarter and the north half of the southwest quarter 
of section nineteen, containing two hundred and thirty-eight acres 
and seventy-nine hundredths of an acre; the southwest quarter of 
section twenty-one, containing one hundred and sixty acres; the 
southwest quarter and the southeast quarter of section twenty-three, 
containing three hundred and twenty acres; the northwest quarter 
and the west half of the southwest quarter of section twenty-five, 
containing two hundred and forty acres; the northeast quarter of 
the northeast quarter of section twenty-seven, containing forty acres; 
the northeast quarter, the northeast quarter of the southwest quarter, 
the north half of the southeast quarter, and lots one, two, and three 

of section twenty-nine, containing three hundred and seventy- 
311 three acres and twenty-hundredths of an acre; the north 

half of the southwest quarter, the northwest quarter of the 
southeast quarter, and the north half of section thirty-one, contain- 
ing four hundred and forty acres and fifty-one hundredths of an 
acre; the west half of the southeast quarter, the northeast quarter 
of the southeast quarter, and the northeast quarter of section thirty-. 
five, containing two hundred and eighty acres. 


Township Thirty-siz, Range Three. 


The northwest quarter of the northeast quarter, the south half of 
the northeast quarter, the northwest quarter, and the south half of 
section three, containing six hundred and ninety-five acres and 
ninety-four hundredths of an acre; the east half of the northeast 
quarter and the northwest quarter of the northeast quarter of sec- 
tion five, containing one hundred and eighty-seven acres and seventy- 
two hundredths of an acre; all of section nine, containing six hun- 
dred and forty acres; the southeast quarier of the southeast quarter 
and the west half of section fifteen, containing three hundred and 
sixty acres; the sontheast quarter of the southeast quarter of sec- 
tion seventeen, containing forty acres. 


Township Thirty-seven, Range Three. 


All of section three, containing six hundred and thirty-five acres 
and seventy-four hundredths of an acre; all of section five, 

312 containing six hundred and thirty-seven acres and eighty- 
hundredths of an acre; all of section seven, containing six 
hundred and forty-five acres and ten-hundredths of an acre; the 
east half of the northwest quarter, the southwest quarter of the 
southwest quarter, and the east half of section nine, containing four 
hundred and forty acres; the northeast quarter, the east half of the 
southeast quarter, the northwest quarter of the southeast quarter, 
and the west half of section fifteen, containing six hundred acres ; 
the west half of the southwest quarter, the northeast quarter of the 
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southwest quarter, and the north half of section seventeen, contain- 
ing four hundred and forty acres; the west half of the southwest 
— of section nineteen, containing eighty-three acres and eighty- 
three hundredths of an acre; all of section twenty-one, containing 
six hundred and forty acres; the west half of the northeast quarter, 
the west-half of the southeast quarter, and the west half of section 
twenty-seven, containing four hundred & eighty acres; all of sec- 
tion twenty-nine, containing six hundred and forty acres ; the west 
half of the southeast quarter, the northeast quarter of the southeast 
quarter, the west half, and the northeast quarter of section thirty- 
one, containing six hundred and eleven acres and twenty- 
313 hundredths of an acre; the northeast quarter of the northwest 
uarter and the west half of the northwest quarter of section 
thirty-three, containing one hundred and twenty acres. 


Township Thirty-eight, Range Three. 


All of section three, containing six hundred and thirty-three acres 
and thirty-four hundredths of an acre; the west half of the south- 
west quarter and the southeast quarter of the southwest quarter of 
section five, containing one hundred and twenty acres; the south 
half of the southwest quarter, lot five, and the southeast quarter of 
the southeast quarter of section seven, containing one hundred and 
seventy-one acres and four-hundredths of an acre; the east half of 
the northwest quarter, the southwest quarter of the northwest quar- 
ter, the east half, and the southwest quarter of section nine, contain- 
ing six hundred acres; all of section fifteen, containing six hundred 
and forty acres; all of section seventeen, containing six hundred 
and forty acres; the west half of the northeast quarter, the west 
half, and the southeast quarter of section nineteen, containing five 
hundred and fifty five acres and eighty-four hundredths of an acre; 
all of section twenty-one, containing six hundred and forty acres; 
the south half of the southwest quarter and the south half of the 

southeast quarter of section twenty-seven, containing one 
3144315 hundred and sixty acres; all of section twenty-nine, contain- 

ing six hundred and forty acres; all of section thirty-one, 
——— six hundred and forty-one acres and forty-four hun- 
dredths of an acre; all of section thirty-three, containing six hun- 
dred and forty acres. 


Township Thirty-nine, Range Three. 


The southeast quarter of the southeast quarter of section twenty- 
one, containing forty acres ; the north halt of the northeast quarter, 
the north half of the northwest quarter, and the south half of the 
southeast quarter of section twenty-seven, containing two hundred 
and forty acres; the west half of the southwest quarter and the 
northwest quarter of section twenty-nine, containing two hundred 
and forty acres. 
* * * * * * ** 


The said tracts, as described on the foregoing pages, numbered 
two to twenty-three, inclusive, make the aggregate area (102,622.89) 
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one hundred and two thousand six hundred and twenty-two acres 
and eighty-nine hundredths of an acre: 
316 Now know ye that the United States of America, in con- 
sideration of the premises and pursuant to the said acts of 
Congress, have given and granted, and by these presents do give and 
grant, unto the Wisconsin Central Railroad Company, its successors 
and assigns, the tract of land selected as aforesaid and described in 
the foregoing, yet excepting and excluding “all mineral lanas,” 
should any such be found to exist in the tracts embraced in the 
tracts embraced in the foregoing descriptions; to have and to hold 
the said tracts, withthe appurtenances thereof, unto the said Wis- 
consin Central Railroad Company, its successors and assigns, forever. 

In testimony whereof I, Rutherford B. Hayes, President of the 
United States, have caused these letters to be made patent and the 
seal of the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this 9th day of 
January, in the year of our Lord one thousand eight hundred and 
seventy-eight, and of the Independence of the United States one 
hundred and second. 

By the President: 

R. B. HAYES, 
[SEAI.. ] By B. L. LANG, Secretary. 


S. W. CLARK, 
Recorder of the General Land Office. 


317 The United States of America to all to whom these presents 
shall come, Greeting : 

Whereas, by the act of Congress, approved May 5, 1864, entitled 
“An act granting lands to aid in the construction of certain rail- 
roads in the State of Wisconsin,” and a resolution explanatory of 
and in addition to said act, approved June 21, 1866, and an act 
authorizing change of line, approved March 3, 1875, authority is 
given to the Wisconsin Central Railroad Company,.a corporation 
— under the laws of the State of Wisconsin, to construct a 
railroud under certain conditions and stipulations as expressed in 
said acts, and provision is made for granting to the State of Wiscon- 
sin, for the use and benefit of said railroad company, “every alter- 
nate section of public land designated by odd pumbers for ten sec- 
tions in width on each side of said railroad ;” 

And whereas it is further enacted that in case it shall appear that 
the United States have, where the line of route of said road is 
definitely fixed, sold, reserved, or otherwise dis of any section 
or parts thereof granted as aforesaid, or that the right of pre-emp- 

tion or homestead has attached to the same, then so much 
318 land is set apart to be selected for the — aforesaid near- 

est to the tier of sections above specified as shall be equal to 
the lands which the United States have sold or otherwise disposed 
of, or to which the right of pre-emption or homestead has attached : 
Provided, That the lands to be so located shall in no case be further 
than twenty miles from the line of said road ; 
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And whereas it is further enacted by the seventh section of said 
act that when the Governor of the State of Wisconsin shall certify 
that any section of twenty consecutive miles of said road is com- 
pleted in a good, substantial, and workmanlike manner as a first- 
class-railroad patents shall issue to said company for the lands 
thereby grajeted ; 

And whereas it is shown by certificates of the government of the 
State of Wisconsin, bearing dates November 20th, 1872; August 
16th, 1873; February 13th and 20th, 1874; December 29th, 
1875; October 30th, November 15th, and December 27th, 1876, 
and maps therewith, now on file in the General Land Office, that 
the said Wisconsin Central Railroad Company has completed and 
equipped in the manner prescribed by said acts its line of road from 
Portage City to Ashland, in section fourteen, township forty-five 

north, range three west, fourth principal meridian ; 
319 And whereas certain tracts have been selected by Alman- 
son Eaton, the agent for the Wisconsin Central Railroad Com- 
pany, as shown by his original lists of selections, bearing date May 
23 and June Ist and 10th, 1878, and certified under same dates b 
the registers and receivers at Eau Claire, Wausau, and Bayfield, 
Wisconsin, the said tracts being described as follows, to wit: 


North of base line and east of fourth principal meridian: 
Towship Thirty-nine, Range One. 


Tne northeast quarter ot section one, containing twenty-five acres 
and four-hundreiths of an acre; the southwest quarter of section 
one, containing one hundred and sixty acres; the northwest quarter 
of the southeast quarter of section one, containing forty acres; the 
southeast quarter of the southeast quarter of section one, containing 
forty acres; the southeast quarter of the southeast quarter of section 
three, containing forty acres ; the west half of section five, containing 
two hundred and eighty-one acres and fifty-two hundredthsof an acre ; 
the northeast quarter of section seven, containing one hundred and 
sixty acres ; the lots numbered one, two, three, four, five, six, seven 
eight, nine, ten, thirteen, fourteen, and fifteen of section seven, con- 

taining five hundred and fifteen acres and five-hundredths 
320 ofan acre; the north half of section eleven, containing three, 

hundred and twenty acres; the east half of the southwest 
quarter of section eleven, containing eighty acres; the northeast 
quarter of the southeast quarter of section eleven, containing forty 
acres; the west half of the southeast quarter of section eleven, con- 
taining eighty acres; the northwest quarter of the northeast quarter 
of section thirteen, containing forty acres; the south half of the 
northeast quarter of section thirteen, containing eighty acres; the 
east half of the northwest quarter of section thirteen, containing 
eighty acres; the northeast quarter of the southeast quarter of 
section thirteen, containing forty acres; the northeast quarter of 
the southwest quarter of section thirteen, containing forty acres; 
the west half of the northwest quarter of section seventeen, contain- 
ing eighty acres; the west half of the southwest quarter of section 

29—343 
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seventeen, containing eighty acres; the northwest quarter of the 
northeast quarter of section nineteen, containing forty acres. 


Township Forty, Range One. 


The southwest quarter of the southwest quarter of section one, 
containing forty acres; the south half of the northwest quarter of 
section three, containing eighty acres; the south half of section 

three, containing three hundred and twenty acres; all of 

321 section five, containing six hundred and thirty-six acres and 
ninety-two hundredths of an acre; the northwest quarter of 

the northeast quarter of section nine, containing forty acres; the 
north half of the northwest quarter of section nine, containing 
eighty acres; the southwest quarter of the southwest quarter of sec- 
tion nine, containing forty acres; all of section eleven, containing 
six hundred and forty acres; the northeast quarter of the northwest 
uarter of section thirteen, containing forty acres; the west half of 
the northwest quarter of section thirteen, containing eighty acres ; 
the northwest quarter of the northeast quarter of section seventeen, 
containing forty acres; the west half of the northwest quarter of 
section seventeen, containing eighty acres; the northwest quarter of 
the southwest quarter of section seventeen, containing forty acres ; 
the lots numbered three, four, five, six, seven, eight, thirteen, four- 


teen, fifteen, sixteen, seventeen, and eighteen of section nineteen, 


containing four hundred and twenty-three acres and twelve hun- 
dredths of an acre; the southeast quarter of the northeast quarter 
of section twenty-one, containing forty acres; the northwest quarter 
of the northwest quarter of section twenty-one, containing forty 

acres; the south half of section twenty-one, containing 
322 three hundred and twenty acres; the southwest quarter of 

the northwest quarter of section twenty-three, containing 
forty acres; the west half of the southwest quarter of section twenty- 
three, containing eighty acres; the southeast quarter of the south- 
west quarter of section twenty-three, containing forty acres; the east 
half of the southeast quarter of section twenty-five, containing eighty 
acres ; the northeast quarter of section twenty-seven, containing one 
hundred and sixty acres; the east half of the northwest quarter of 
section twenty-seven, containing eighty acres; the northwest quarter 
of the northwest —— of section twenty-seven, containing forty 
acres; the east half of section twenty-nine, containing three hundred 
and twenty acres; the east half of section thirty-one, containing 
three hundred and twenty acres; the lots numbered one, two, three, 
four, seven, eight, eleven, thirteen, eighteen, nineteen, and twenty, 
of section thirty-one, containing four hundred and forty acres. 


North of base line and west of fourth principal meridian : 
Township Thirty-nine, Range One. 


The northeast quarter of the southwest quarter of section thirteen, 
containing forty acres; the west half of the southwest quarter 

323 of section thirteen, containing eighty acres ; the lot numbered 
two, of section thirteen, containing sixty-one acres. 
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Township Forty, Range One. 


All of section five, containing three hundred and fifty-three acres 
and two-hundredths of an acre; the northeast quarter of section 
eleven, containing one hundred & sixty acres; the west half of sec- 
tion eleven, containing three hundred and twenty acres; the west 
half of the southeast quarter of section eleven, containing eighty 
acres ; all of section thirteen, township forty, range one, containing 
five hundred and eighty-six acres and sixty-six hundredths of an 
acre. 

The said tracts as described on the foregoing pages numbered one 
to thirteen, inclusive, made the aggregate area (29,398.51) twenty- 
nine thousand three hundred and ninety-eight acres and fifty-one 

hundredths of an acre: 
324 Now know ye that the United States of America, in consid- 

eration of the premises and pursuant to the said acts of Con- 
gress, have given and granted, and by these presents do give and 
grant, unto the Wisconsin Central Railroad Company, its successors 
and assigns, the tracts of land selected as aforesaid and described 
in the ſoregol ng, yet excepting and excluding “ all mineral lands,” 
should any such be found to exist in the tracts embraced in the 


. foregoing descriptions: 


To have and to hold the said tracts, with the appurtenances thereof, 
unto the said Wisconsin Central Railroad Company, its successors 
and assigns, forever 

In testimony whereof I, Rutherford B. Hayes, President of the 
United States, have caused these letters to be made patent and the 
seal of the General Land Office to be hereunto affixed. | 

Given under my hand,at the, city of Washington, this tenth day 
of August, in the year of our Lord one thousand eight hundred and 
seventy-eight, and of the Independence of the United States the one 
hundred and third. 

By the President: 


R. B. HAYES. 
[szaL.] W. H. CROOK, Secretary. 
325 S. W. CLARK, 
Recorder of the General Land Office. 
Ex. H. 
Sanders’ Dep. 


WIsconsIN CENTRAL RAILROAD COMPANY 


v8. 
Price County et al. 


Deposition in the above-entitled case of E. B. Sanders, taken before 
me, at my office, in the city of Wausau, Marathon Co., Wis. 


E. B. Sanpers, being first duly sworn, testified as follows: 


Q. Where do you reside? 
A. At the city of Wausau, Wis. 


— — 
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Q. What is your age? 
A. 35 years. 
Q. What is your position ? 

* I am receiver of the Gov't land office, located at Wausau, 
is. 
Q. How long have you held that position ? ! 
A. Since February, 1883. | 7 
Q. What is this paper (showing witness paper marked Ex. A” | 

and attached hereto)? / 

A. A certified copy of a letter from the Commissioner of the - 

General Land Office withdrawing certain lands from sale for .the 

benefit of the Portage, Winnebago and Superior railroad under the 

act of March 5, 1866, 3d section, and joint resolution 

326 of 21st June, 1866. 

Q. State whether or not there is a record in your office of the 
withdrawal of the lands mentioned in that letter. 


Objected to as incompetent and irrelevant, &c. 


—. There is a record in the land office for the Wausau district, 
of which I am the receiver, of the receipt and acknowledgement of 
of the letter referred to, of which this is a certified copy, withdraw- 
ing the lands in question for the benefit of said railroad, which was 
accompanied by a diagram indicating the ten and twenty mile limit- 
within which the land owned by the United States on the odd-num- 
bered sections were located. The plat books of the office were marked 
to correspond with the lines on said diagram indicating said ten and 
twenty mile limit-. 

Q. State whether or not the odd-numbered sections referred to in 
said letter have been in the general market and open to public sale 
since that time. 


Objected to same as before. 


A. There is no record, to my knowledge, in the land office of the 
restoration of any of the withdrawn lands to private entry or public 


sale. 
_E. B. SANDERS. 


Filed Dec. 8, 1884. 
CHAS. H. DARLINGTON, 
Clerk Cir. Oi. 


327 Railroad Record, “Ex. A,” Vol. 4, Page 289. By 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, December 10th, 1864. 3 


Register and receiver, Stevens’ Point, Wis. 


GENTLEMEN: I enclose herewith a diagram of the Portage, Win- 
nebago and Superior railroad under act May 5, 1886, 3d sect., and 
joint resolution 21st June, 1866, with the 10 and 20 mile limits of 
the land grant designated thereon. 


Sa Ci mew at vm 
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You are hereby directed to withdraw from sale or location, pre- 
emption or homestead entry, all the odd-numbered sections of Jands 
falling within those limits and to regard as increased in price to 
$2.50 per acre all the even-numbered sections within the 10 miles or 
granted lands. 

The even sections between the 10 and 12 mile limits are not affected 
by this withdrawal. 

The lands herein increased to $2.50 per acre you will dispose of 
only under the pre-emption & homestead laws and at that rata- 
bilities, except in case of bona fide pre-emption settlement prior to this 

letter of withdrawal. In such cases settler will, under the pro- 
328 vision of the act of 27 March, 1854, be permitted to prove up 

and pay for his land, whether upon odd or even sections, at 
$1.25 per acre. 

This order will take effect from the date of its receipt by you,and 
you are requested to acknowledged§the same by date. 

Very respectfully, JAS. WILSON, 
Commissioner. 


(Endorsements:) Filed Dec. 8, 1884. Char-es H. Darlington, clerk 
c’t. et. Ex. A. Commissioner's letter, Dec. 10, 1869. Transmits 


diagram of the line of the Portage, Winnebago & Superior railroad 


and showing the 10 & 20 mile limits. Received Jan. 10, 1870. 
— Jan. 10, 1870. U. S. Land Office, Wausau, Wis., Dec. 


I hereby certify that the within and foregoing is a true and cor- 
rect copy, including notations and briefing, of the original letter on 
file at this office,and that I have compared it with the original, and 


that it is a true copy of the whole thereof. 
| E. B. SANDERS, Receiver. 


329 ExnI BIT I. 


Price County Cireuit Court. 
Wis. Cen. R. R. Co. vs. Price County. 
Tried before Hon. Chas. M. Webb at Jan. term, 1885. 


Appearances: For plaintiff, E. H. Abbot & T. L. Kennan ; for de- 
fendant, Mead, Hand & Barry. | 


Counce! for defendant objected to any evidence under the com- 
plaint. 
Objection overruled and an exception taken. 


Mr. HAxp: We ask leave of the court to amend the answer by 
striking out the admission of “title in fee” in the plaintiff of the 
lands described in the complaint. We admit title, but not title in 
fee, and all we ask to strike out is “ title in fee” and insert in that 
place “as hereinafter set forth,” so that it will appear from the an- 


Poe — — 
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swer that the defendants claim that the title which the plaintiff has 
is merely an equitable title. 


Amendment allowed. 


Counsel for plaintiff now offered in evidence an act of Congress 
of May 5th, 1864, granting the lands to the State of Wisconsin, en- 
titled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin; also chapter 362 of the Laws of 

the State — Wisconsin of 1866, entitled “An act to inccrpo- 
330 rate the Portage & Superior R. R. Co. and to execute the 

trust created by the act of Congress entitled “An act grant- 
ing lands to aid in the construction of certain railroads in the State 
of Wisconsin, approved May Sth, 1864.” 

Also offered in evidence chapter 314 of the Private and Local Laws 
of the State of Wisconsin for 1866, entitled “An act to incorporate 
the Winnebago & Lake Superior Railroad Company and to execute 
the trust created by section 3 of the act of Congress entitled ‘An 
act granting lands to aid in the construction of certain railroads in 
the State of Wisconsin, approved May 6th, 1864.“ 


Mr. Kennan: We will now consider that the amendments of those 
chapters are in evidence conferring the grant upon the Wisconsin 
Railroad Co. 


Counsel for plaintiff now offered evidence an act of the Legisla- 
ture of the State of Wisconsin approved April 29th, 1869, entitled 
“An act to authorize the Portage & Lake Superior R. R. Co. to con- 
solidate with the Winnebago & Lake Superior R. R. Co. under the 
name of the Portage and Superior R. R. Co.” 

Counsel for defendant objects to this evidence and moves to strike 
it out under the complaint. It is not a part of the plaintiff’s case, and 

the tendency of this evidence would be to prove an equitable 
331 title, and the plaintiff only pleads a simple legal title, and it 
is inadmissible under the pleadings. 

Ruling reserved and the proof taken subject to the objection. 


The Court: I will let him prove his case in his own way, and 
after we get through we will see what is shown. 


Counsel for plaintiff now offered in evidence an act of the Private 
and Local Laws of 1870 to incorporate the Portage, Stevens’ Point and 
Superior R. R. Co., chapter 349. 


Objected to. Ruling reserved and the proof taken subject to the 
objection. 

Counsel for plaintiff now offered in evidence chapter 27 of the 
laws of 1871, entitled “An act to change the name of the Portage, 
Winnebago and Superior R. R. Co.” 

Counsel for plaintiff now offered in evidence a patent from the 
State of Wisconsin to the plaintiff of the lands described in the 
plaintiff’s complaint, bearing date the 25th of February, A. D. 
1884, and the patents may be considered read in evidence. It con- 
tains a description of the lands described in the complaint, together 
with a good many more. 
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Objected to as immaterial and irrelevant ; objection overruled and 
an exception taken. 


332 Admission.—It is admitted by the parties in open court 
that these lands described in the plaintiff’s complaint were 
assessed as alleged in the complaint, in 1883, in the town of Worces- 
ter, and the amount of taxes levied and carried out against each 
description as set forth in the exhibit attached to the complaint. 


W. E. Wir nun, a witness called by the plaintiff, being duly sworn, 
testified as follows: 


Q. What office do you hold in the town of Worcester? 

A. The office of town clerk. 

Q. Is that a volume of your records? 

A. It is. 

Q. Please turn to the record of election in April, 1883, and show 
me who were elected assessors. 


Objected to, any evidence questioning the election of the assessors 
who performed the assessment in the year 1883 in the town of 
Worcester, on the ground that it is incompetent, irrelevant, and 
immaterial. 

Ruling reserved and the proof taken subject to the objection. 


Q. Will you read from the proceedings of the election just to 
show who were the assessors elected in 1883? 
A. The assessors elected for 1883 were Ed. Turner, Jno. McCarthy, 
and G. L. Turner. 
* — this the assessment-roll for 1883 in your town? 
It is. 


Mr. Kennan: I will now offer that in evidence for the pur- 
pose of showing by whom the assessment was made, as 
333 one thing, and perhaps one or two others. 


Objected to as being irrelevant, incompetent, and immaterial. 


Mr. Kennan: One of the purposes of offering it is to show that 
the assessment was made by W. D. Gumaer, Allen Jackson, and 
John McCarthy. I wish to show that this assessment-roll was veri- 
fied on the 2d of August, 1883. 

11 Court: That is, the assessors made their return on that 
day! 

Mr. Kennan: The affidavit was made on that day and the re- 
turn apparently also. I offer it for the purpose of showing that the 
lands described in the plaintiff’s complaint were not assessed to any 
one nor to unknown. 


Objected to as being immaterial and irrelevant. 
Ruling reserved & the proof taken subject to the objection. 


„Mr. Kennan: I offer the assessment-roll also to show that while 
it purports to be the assessment-roll of a great many thousand 
acres of land that none of it is assessed to any one. 


Objected to as immaterial and irrelevant. 
Ruling reserved & the proof taken subject to the objection. 
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334 Admission.—It is also admitted by the parties in open 
court that the amounts were returned as alleged in the com- 
plaint by the county treasurer. 


¢ Plaintiff rests. 


Counsel for defendant now moved for a nonsuit on the ground 
that the plaintiff has fuiled to prove legal title to the lands described 
in the complaint, and generally on the ground that there is insuffi- 
cient evidence. 

Motion for a nonsuit overruled and an exception taken. 


Mr. Kennan: The plaintiffs rest, with the understanding that 
they may offer proof showing that all these lands except 11 forties 
are outside of the ten-mile limit and within the 20-mile limit. 


Epwarp RorLxDox, a witness called by the defendant, being duly 
sworn, testified as follows: 


Direct ex. by Mr. Barry: 


Q. You may state your business. 

A. Well, I follow lumbering. 

Q. Pine lands? 

A. Yes, sir. 

Q. Have you bought by contract or deed in any way from the 
R. R. Co. any pine lands within the last 4 years? 


Objected to for the reason that the question does not confine it to 
the lands described in the complaint. 
Objection overruled and exception taken. 


A. Yes, sir; I have. 
335 Q. Have any of these lands been located in town. 37, one 
west, this town of Worcester, town. No. 37, range one west, 

lands that you have bought of the R. R. Co. within the last 4 years? 

A. Well, sir, I could not say unless I look back to my memo- 
randas, and I hav-n’t those here. 

Q. Have you any memorandum or plat book here ? 

A. No, sir; not of those. 

Q. You don’t know that you have a contract for any lands in 
section 19, town. 37, range one west? 

A. Not of the Wis. Central R. R. 

Q. Of any one else in 19, 37, 1 west? 

A. We have an option on the timber in that section. 

Q. Then you were interested in the timber on section 19, 37,1 
west. Did you ever purchase the contract for the timber ? 

A. There is no contract ; we have simply an option. 

Q. Please explain what the option is. 


Objected to if the agreement is in writing. 


The Court: Was your agreement in writing? 

A. We simply paid the eompany for this timber with the under- 
standing that if the company got patents for these lands or title that 
we should have the timber. 
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Mr. Barry: . 


Q. That was the nature of the purchase of the timber in section 
19, 37, 1 west? : 
A. Yes, sir. 
Q. And the same applied to section 31, in the same town.? 
A. I belieye it does. 
Q. Does it follow all through the lands you purchased of the com- 
pary or the pine in 19, 37, 1 west? 
336 A. I think it does. 
- Q. Did you cut the timber off from any of those lands? 
A. We did; yes. 
Q. When? 
A. In 1882 & 1883. 
Q. Off from any in 37, 1 west? 


Objected to. 


Q. Did * eut that timber with the consent and understanding 
of the R. R. Co.? 6 


Objected to. 
The Court: Find out when he cut it. 


8 4 : Was that with the consent and understanding of the 
A. I never said anything to the R. R. Co. about it. We simply 
went on and cut the timber on the conditions I have stated. 
. Didn't the company know you were to cut them? 
A. I don’t know anything about that. 7 
Q. Wasn’t that the understanding when you paid your money ? 


Objected to. 


The Court: You should not cross-examine the witness. In ad- 
mitting this evidence I do not pass upon the competency or ma- 
teriality of it, but I will reserve that question. 


Mr. Barry: Can I ask if this option or agreement between the 
witness and the R. R. Co. in paying for this pine that he cut al- 
lowed him to go on and cut it when he pleased, and when they got 
title from the Government they would transfer him the title? Was 
that the understanding? 


Objected to. Ruling reserved and the proof taken subject 
337 to the objection. 


A. Well, I think there was never any understanding about it. 
We simply put our money against that timber—those estimates— 
with the understanding that when they got — for the land we 
should have the timber. From my knowledge we never had the 
scratch of a pen from the company up to that time. We simply 
had a receipt for the timber. 

Q. Did that option extend to lands in 37, 2 west, section 7—this 
same bargain ? 

Yes, sir. 
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Q. Were those lands cut at the same time? 

A. Yes, sir; the same year. 

Q. I mean section 7. 

A. I couldn't tell the description without the plats. 

Q. They were known as the railroad forties, were they not? 

A. Yes, sir. 

Q. Did this same bargain extend to 37, 2 west, and 7, 19, 21, 23, 

25, 29, 33, 35? 


Mr. Kennan: How is that? I didn’t understand the question. 

Mr. Barry: I asked him if the same bargain extended to these 
lands as those to 37, 1 west, and he said it did. I asked him if he cut 
those at the same time, and he said he did. . 


A. I cut them the same year. 

Q. Do you remember the time when this option, this so-called 
option, was made? : 

A. No; I couldn’t state. 

Q. About the time, as near as you can recollect. 
338 A. Well, sir, I couldn’t tell within two or three months. 
Q. Was it made before the cutting ? 

A. Yes, sir; it was made before the cutting. 

. 3 it was made, you would say, iu the year 1881, or before 
that 

A. Later than that, I think. 

Q. During 1882? 

— I would not be positive, but I think it was in the summer of 
2. 

Q. You think it was in the summer of 1882? 

A. I think so—that is, to the best of my recollection—but I would 
not say positive. That was when the agreement was entered into in 
regard to these lands? 

Q. You paid all down that that you were to pay for the pine 
timber? 6 You paid the full price? 

A. Yes, sir; we did. 

Q. Then you cutall the pine timber off? 

A. Well, not all, but most of it. 

Q. What is the character of these lands, aside from their timber ? 
After the timber is cut off, what is the character of the lands? 

A. What do you mean—the growth of other timber or the quality 
of the soil, or what? 

Q. In — to their adaptability for agricultural purposes or 
anything else. 

A. Well, I think it is about the same as the other lands from those 
towns. You probably know about as much about that as I do. 

Q. What is that? 

A. Well, the growth of the other timber is birca, hemlock, & 


maple. 
Q. What do you consider the lands worth with regard to their 
value after the pine is cut off? 


Objected to. 
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3383 Q. Do you consider them worth much of anything? 


Objected to. Ruling reserved, & the proof taken subject to the ob- 
jection. 

A. That I would not be able to say—what they were worth if the 
pine was cut off. I couldn’t put a value on them. 

Q. Whatvdo you consider the lands up in this country worth, 
aside from the pine timber? Do you consider that about all the 
value there is to it, the pine growing on it? 

A. You mean the lands? 

Q. Yes, sir; the lands. Do you consider the land valuable chiefly 
for the pine there is on it, or otherwise ? 

A. Well, I could not say as to that. We keep our takes - up on the 
cut lands, on our own lands, and we have never placed any value 
upon them. 


Mr. Kennan: I wish it understood that this testimony was all 
taken under objection, and I now move to strike it all out. 


Ruling reserved & proof taken subject to the objection. 


ALEXANDER McDonNNELL, a witness called by the defendant, being 
duly sworn, testified as follows: 


Direct ex. by Mr. Barry: 


Q. Will you please state your business? 
339 A. Well, I am a logger; deal in logs some and pine lands, 
Q. You do deal in pine lands? 


A. Yes, sir. 
Q. Have you had any transactions with the Wis. Cen. R. R. for 


the pine timber or pine lands during the past 4 yeurs? 


Objected to. Ruling reserved and the proof taken subject to the 
objection. 


A. I have. 

Q. Can you tell us where those lands were located ? 

—. Well, some of them were located in 28, 2 west, and 39, 2 west. 

Q. Have you got a plat or memorandum locating those lands 
specifically? 

A. No, sir; I hav-n’t—not with me. 

Q. Can you tell about the section in town. 32 west ? 

A. There were several sections. 


Objected to as being irrelevant and for the reason that there isn’t 
any land mentioned in the complaint as being in that town. Ruling 
reserved and the proof taken subject to the objection. 


Q. Were any of those lands located in section one, town. 38, 2 
west ? 

A. I think there was. 

Q. Do you remember about the number of forties? 

A. I don’t think it exceeded two or three. 

Q. Can you tell us about the character of the country that those 
two forties were located in or where they are? 
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A. I think they were located in the southwest quarter. 
Q. You didn’t have all the southwest quarter, did you? 
A. I don’t think—I am not positive—I don’t think I had. 
340 Q. Do you remember which half of it you~had—north or 
south, east or west? 
A. No, sir. 
Q. Did you have any lands in section 5, in that town.? 
A. I think we did. 
Q. About how much? 
A. I couldn’t answer. | 
Q. Did you have any lots in that section 5—fractional lots? 
A. I could not answer. 
Q. In section 7 did you have some lands—38, 2 west? 
A. I think so. 
Q. Do you remember how much you had in that section ? 
A. No, sir. | ‘ 
Q. Do you know in what part of the section you had it located in ? 
A. No, sir; I couldn’t tell you. 
Q. Did you have any lands in section 9? 
A. There can’t be much in section 9. 
Q. There are only 4 forties—3 or 4 forties—in the northwest 
quarter and one forty in the southwest quarter. Do you remember 
whether any of those lands were? 
A. No, sir; I don’t remember which of those. 
Q. Did you have any landsin section 11, 38, 2 west ? 
A. Yes, sir. 
Q. About how much—could you tell? 
A. No, sir. 
Q. Do you know what part of the section they were in, the lands 
you did have? 
A. No; I think there was some in each quarter. 
Q. Did you have all the northeast quarter? 
A. That I could not tell you. 
Q. The whole section is here, excepting one quarter in section 13. 
Did you have any lands in that? a 
A. Ves, sir; I think so. 
Q. Those you can’t definitely locate, either; can you? 
341 A. Well, I think they were the north tier of forties. 
Q. That would be the north half of the northeast and the 
north half of the northwest quarters? 
A. Yes, sir. 
Q. In section 15 did you have any ? 
A. Yes, sir. 
Q. Do ＋ know where those were located? 
A. Well, I think there were some in each quarter of 15. 
Did you have any lands in section 17? 
A. Yes, sir. 
About how much of that section? 
A. That I can’t tell you. 
. Those are scattered all over the section, too? 
A. I think so. 


é 
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Q. Did you have any lands in section 19, in that town.? 
A. I think so—that is, the timber; we didn’t have any land. 

Q. Do you know what quarter those are in? 

A No, sir. 

Q. Section 21—did you buy any timber in that section ? 

A. Yes, sir. 

Can you tell us about how much of that? 

A. No, sir; I cannot. 

Q. Did you have any in the northeast quarter? 

A. I can’t tell you. 

Q. Did you have any in section 23? 

A. If I recollect right, there is one forty in section 23. 

Q. The northwest of the southeast and the southeast of the south- 


east—do you remember whether it is either of those forties ? 


. The northwest of the southeast. 

In section 27 did you have any? 

Yes, sir. 

About how much, if you know or remember? 
Well, I think there was three-quarters of the section. 
What th uarters were those? 

A. I think it is all except the southeast quarter. 


Or-O OD 


342 Q. Except the southeast ? 


A. Yes, sir. 
. You have the west half and the northeast quarter? 
Ves, sir. 
Q. Did you have any in section 29? 
A. No, sir. 
Q. Do you remember whether you had any in section 31? 
A. No, sir. 
Q. In 33? 
A. Maybe two or three forties. 
Was the pine you bought on those lands bought at one time all 


through the town. ? 


A. Yes, sir. 

Q. Bought from the R. R. Co., the plaintiffs here? 
Ves, sir. 

When did you buy this pine of them? 

I bought it in Oct., 1882. 

You haven't cut any of them? 

No, sir. 

Have you cut those lands? 

No, sir. 

. Did you pay for the pine that time ? 

. Yes, sir. 

Q. The full price? 

A. Yes, sir. 

Q. Can you tell us whether that bargain and purchase was to in- 


>rOPOrPOr>oOD 


clude all of the timber on railroad lands in those sections that 1 
have mentioned ? 


Mr. Kennan: Was this bargain you speak of with the R. R. Co. 


in writing? 
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A. Well, sir, we paid them the money and they have given us the 
receipt, and they were to give us a title when they got it from the 
United States Government. 

Q. Did you say the receipt was in writing ? 
A. Yes, sir. 

Q. Did that express the agreement between you and the com- 
pany—the receipt you took ? 

A. It was a receipt for so much money for the pine timber 

343 on those lands, and they were to give us a title wher they got 
it from the United States Government. 


Objected to, any evidence tending to show what the agreement was, 
for the reason that the written agreement is the best evidence. Ob: 


jection sustained and an exception taken. 


Mr. Barry: Have you got that paper with you ? 
A. No, sir; I have not. 


Mr. Hanp: We wish to prove the payment of the money on pine 
timber standing on lands in certain sections. Now whether there 
was anything in writing or not certainly cannot interfere with the 
person who paid the money swearing that he paid the money on the 
pine timber in those sections. 


Mr. Barry: 7 
Q. Was the purchase of this pine timber absolute and finished by 
the payment of your money at that time to the company ? 
Objected to the same as before. Objection sustained and an ex- 
ception taken. 


Q. State whether the getting of the patents by the company here- 
after had anything to do with the purchase of that timber. 


Objected to same as before. The contract must show for itself. 


The Court: I think if there is any written contract or agreement 

between the company and the witness under which he acted 

344 in whatever he has done that the contract itself should be 
introduced. 


Objection sustained and an exception taken. 


Mr. Hann: Is that receipt still in existence? 
A. Yes, sir. 

Q. Is it where you can find it? 

A. Yes, sir. 


Q. Is your receipt at home—at Chippewa Falls? 
A. Yes, sir. 


The Court: The testimony of this witness may be stricken out. 
Defendants except. 


W. E. WII gun, a witness recalled by the defendant, testified as 


follows : 
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Direct ex. by Mr. Hann: 


Q. Have you the town clerk’s record ? 

A. Yes, sir. 

Q. Who were the assessors elected at the spring election of 1884 
in the town of Worcester ? 

A. 188458 

Q. No; 1883: 

A. I answered it once. 

Well, did those officers serve duriug the term, as the records 

show ? 

A. Not all of them. 

Q. Who were those who did not serve ? 

A. G. L. Turner was one and Ed. Turner. 

Q. Those failed to qualify ? 

A. They resigned. 


Mr. KENNAN: 


Q. Are you testifying from your own knowledge? 
A. No, sir; from the record. | 


Objected to for the reason that the record is the best evidence. Ob- 
jection overruled and an exception taken. 


Q. Do the records show those vacancies, how they were caused, 
whether they failed to qualify, or by resignation ? 
A. Yes, sir. 
Q. Which was it? 
A. Resignation of G. L. Turner. 
345 Q. And how was it of the other Turner ? 
A. It was by resignation. 
2 — those resignations accepted, according to the record there ? 
. Yes, sir. 
Q. Did the board appoint others to fill vacancies ? 
A. Yes, sir. 
Q. I will ask you to read from the record if the board appointed 
any assessors in place of those resigned. 


(Witness reads :) 


A. Resignation of G. L. Turner presented. On motion, Allen Jack- 
son was appointed assessor in place of G. L. Turner, resigned. Res- 
ignation of Ed. Turner, assessor, presented, and, on motion, the same 
was accepted. On motion of Supervisor Kuhn, recommended by 
Supervisor Cramer, an order .was made duly appointing W. D. 
Gumeer to discharge the duties of the said office of assessor until the 
same was filled by election. 

Mr. Kennan: I reserve the right to make any objection that I 
desire to make afterwards. 

Q. Did these officers qualify ? 

A. May 11th, 1883, W. D. Gumaer filed the oath of office as as 
sessor. 

Q. How was it with Jackson ? 
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A. May 7th, Mr. Jackson filed his oath of office. 

Q. Were those the officers who did the assessing for that year and 
signed the assessment-roll ? 

A. I think they were. 


Cross-ex. by Mr. KENNAN: 


Q. Was that at a general or special meeting of the town board or 
wasn’t it either? .A. The board met pursuant to the eall of the 
chairman? | 

A. Yes, sir. 

Q. How many present? 

A. All the members present. 

Q. What is the date of the meeting? 
346 — The time Mr. Jackson was appointed was May 5th, 
1883. 

Q. Was that another special meeting of the board on the call of 
the chairman? 

A. Yes, sir. 

Q. How many present ? 

—. All members present. 


Counsel for defendant now offered in evidence the certified plat or 
diagram showing the limits of both the 20-mile and 10-mile limit- of 
the Wis. Cen. R. R. land grant through Price county, coming from 
the Secretary of the Interior’s office, marked Ex. A. Received with- 
out objection. 

Also offered in evidence a certified plat of the line of definite loca- 
tion of the Wis. Cen. R. R. through Price county or through the ter- 
ritory now embraced in Price county, marked Ex. B, together with 
the accompanying letter and proceedings of the railroad company 
in adopting it as definite line of location, together with all the en- 
dorsements, certificates, and filings on the plat. Received without 
objection. 

Also offered in evidence certified plat of three sections of the 
Wis. Cen. R. R. lying in Price county, showing the completion 
of those three sections; also the accompanying papers, certifi- 
cates, and affidavits and endorsements. The first is a letter 
dated Feb. 2ist, 1874, from the Governor of Wis. to the 

Secretary of the Interior, stating that he had forwarded 
347 by express the certificates showing the completion of the 
second, third, fourth, & fifth sections of the Wis. Cen. R. R. 
north from Stevens’ Point and the first section south of Ashland, 
Wis.; also the endorsements upon the jacket covering said letter. 


The third is a letter dated March 19th, 1874, from the Secretary of 


the Interior, transmitting to this office the letter and certificates above 
mentioned. The fourth is the endorsement upon the jacket cover- 
ing said letter of March 19th, 1874. The fifth is so much of a map 
showing the line of route of the 5th section of 20 miles of the Wis. 
Cen. R. R., as constructed, as shows suid line between the south line 
of township 34 north of range one east to a point in section 13, 
township 36 north, of range one east, with the certificates and en- 
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dorsements thereon. 6th. Of the certificates of the Governor of Wis- 
consin, dated Feb’y 20th, 1874, attached to the foregoing map. 7th. 
A letter of Dec. 26th, 1876, from W. K. Mendenhall to the Secretary 
of the Interior, transmitting a map showing the line of route of the 
6th section of the Wis. Cen. R. R., as constructed, north of Stevens’ 
Point, with the endorsements thereon. 8th. The endorsements upon 
the jacket covering the said letter. 9th. The map showing the line 
of route of the 6th section of 20 miles of the Wis. Cen. R. R., 
348 as constructed, from a point in section 13 and township 36 
north of range one east to a point in lot 7 of section 19, 
town. 39, range one east, Wis., with certificates and endorsements 
thereon. 10th. A letter dated May 20th, 1878, from Charles L. 
Colby, stating that he has forwarded by express a properly certified 
map, showing the completion of the 7th section, 26 miles, of the Wis. 
Cen. R. R. north from Stevens’ Point. 11th. The endorsements 
upon the jacket covering said letter. 12th. Of so much of the ma 
showing the line of route of the 7th section of the Wis. Cen. R. R. 
constructed north from Stevens’ Point as shows said line from a point 
in lot 7 of section 19, township 39 north, of range one east, to a point 
on the north line of section 3, township 40 north, of range one west, 
Wis., with the certificates and endorsements thereon. They are all 
certified together, being a part of one record. 


Objected generally to them all as being irrelevant and incompe- 
tent, and to the form of the certificate. 


Mr. Kennan: I have not seen them and don’t know what they 
amount to, but I don’t see now what figure they can cut in the case, 
and I object to each one and to the whole. 


Ruling reserved & the proof taken subject to the objection. 


349 Mr. Hax: There are three plats showing the three sec- 
tions of the railroad that are in this county. One of thesec- 
tions, section 6, is entirely in this county, and the Sth and 7th are 
only partly in this county, and on those plats are the certificates of 
the Governor—among other things, an affidavit from Mr.Colby. On 
one of them there is an affidavit of Mr. Rich, one of the engineers— 
on two of them, and I don’t know but each of them—showing the 
completion of the road,and the Governor’s certificate shows the com- 
pletion of the road, aud these are forwarded by the Governor to 
Washington. They contain the record evidence of the completion of 
the road through the territory now embraced in this county, upon 
which evidence the Secretary of the Interior or the Interior Depart- 
ment is authorized to act in issuing patents. | 
The papers give the dates of the completion of the selections and 
all of the particulars with reference to the completion of the differ- 
ent sections. The Governor's certificate is dated Nov. 15th, 1876. The 
other certificates relate to the two southern towns. and don’t reach 
this county. There is also the plat of section 5, marked Ex. C, of the 
railroad and the certificate of the Governor of the completion of 
the road. The certificate is dated Feb. 20th, 1874. The endorse- 
ments on the jacket of the plat of section 5 show that it was re- 
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ceived by the Department of the Interior Feb. 24th, 1874, 
350 and on the jacket on the plat of section 6 show that it was 

received in the Land Office, Department of the Interior, Dee. 
26th, 1876, and the jacket and the endorsements on the jacket of the 
plat of section No. 7 show that it was received May 24, 1878. They 
are all offered in evidence with all the endorsements and certificates, 


Mr. Kennan: I wish to make an objection to all this class of tes- 
timony,and call ihe attention of the court to the fact that the statute— 
presumptive evidence of the facts therein stated, and that the grantee 
therein named became vested at the date thereof with the absolute 
title in fee to the lands therein described. The supreme court of Iowa 
have had this question before them and have decided it, it seems to 
me, in two or three cases. 


Ruling reserved and the. proof taken subject to the objection. 


Counsel for defendant now offered in evidence the lists of lands 
numbered 15, 16, and 18, of lands selected by the plaintiff, the Wis. 
Cen. R. R., for patent. List number 15 shows the selection of cer- 
tain lands described in the plaintiff’s complaint, selected by Alanson 
Eaton, agent of the Wis. Cen. R. R., whose certificate is dated Dec. 

7th, 1876. The certificate of the register and receiver of the 
351 Eau Claire land office is dated Dec. 15th, 1876, a part of list 

15, and purports to have been filed in the Eau Claire land 
office and forwarded from there to Washington. The certificate of 
the register and receiver is dated Dec. 15th, 1876, and annexed is 
also a communication purporting to be from the R. R. company, 
dated Dec. 1dth, 1876. 

The date of the receipt of this list in the general land office at 
Wausau does not appear. List number 16 has annexed also an 
affidavit of Alanson Eaton, dated Dec. 7th, 1876, who appears to be 
acting as the agent of the R. R. Co. under an appointment from 
Gardner Colby, president, which is also annexed, and I will say 
that it covers the same appointment as annexed to list number 15, 
and the certificate of the register and receiver of the Eau Claire land 
office, dated Dec. 15, 1876, showing that the lands were all Govern- 
ment lands, free from conflict or prior claims. 

The list appears to have been forwarded to Washington, but the 
date of the receipt at Washington does not appear, certified by M. 
C. McFarland, Commissioner of the General Land Office; list 
number 18, also of lands described in the complaint, containing 
the affidavit of Alunson Eaton, dated the 22d of May. 1878, and his 

appointment as agent of the company by Gardner Colby, 
352 president. The appointment is dated Aug. Ist, 1875, and 

the certificate of the register and receiver of the Eau Claire 
land office is dated June Ist. 1878. 


Objected to as being immaterial and irrelevant. 


Mr. Hann: Each of these certificates show the fees paid to the 
receiver of the land office. 


Counsel for defeudant now offered in evidence certified copies of 
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— from the United States Government to the plaintiff upon 
and- grant lands situated along the Wis. Cen. R. R.; certified copies 
of patents issued by the United States Government to the plaintiff 
upon land-grant lands lying along the Wis. Cen. R. R. in Price 
county; upon lands situated in towns. 36, 37, 38, 39, one east, and 
36, 37, 38, 39, 2 east, for the purpose of showing, first, the practice 
of the Unjted States Government of issuing patents on these lands 
directly to the plaintiff; and, second, of showing that the United 
States Government has treated the Wis. Cen. R. R. through Price 
county as completed and has already issued patents upon a portion 
of the land-grant lands in Price county and in the same townships 
in which the lands are located that are described in the complaint 
in this action. | 
Mr. Kennan: If the patents embraced the lands described in the 
complaint, they are not objected to; and, if they do not, they 
are. 
353 Mr. HAxp: There are lands in some of the townships 
which are the same lands mentioned in the complaint. One 
is dated Jan. 9th, 1878, and the other is dated Aug. 10th, 1878. 


Objected to. Ruling reserved and the proof taken subject to the 
objection. | 
(List 15 marked Ex. D, and list 16 marked Ex. E, and list num- 


ber 18 marked Ex. F; certified copies of patents marked Ex. G.) 


Counsel for defendant now offered in evidence list number 18, 
from the Wausau land office, marked Ex. H, of lands upon which 
The Wis. Cen. R. R. Co., the plaintiff in this action, applied for a 

atent, containing lands described in the complaint in this action. 
The date of the application is Dec. 9th, 1876. The list and all an- 
nexed papers are offered in evidence. One of the papers annexed is 
an affidavit of Alanson Eaton, dated Dec. 7th, 1876, together with 
his appointment by Gardner Colby, president of the plaintiff com- 
pany, dated Aug. Ist, 1875, and the certificate of the register and re- 
ceiver of the Wausau land office, dated Dec. th, 1876, showing land- 
grant lands not subject to prior claims and showing the fee for selec- 
tion to be paid, certified by the Commissioner of the General Land 
Office. 

Objected to. Ruling reserved and the proof taken subject to the 
objection. 

304 Counsel for defendant now offered in evidence the deposition 

of E. B. Sanders, receiver of the Wausau land office, together 
with the certified copy of the order of the Commissioner of the Gen- 
eral Land Office, dated Dec. 10th, 1869, withdrawing the land-grant 
lands belonging to the Wis. Cen. R. R. from market. 

The following questions in the deposition are now objected to by 
the plaintiff in this action: 


Q. State whether there is a record in your office of the withdrawal 
of the lands mentioned in that letter. 


Objected to as incompetent and irrelevant. 
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Q. State whether or not the odd-numbered sections referred to in 
said letter have been in the general market and open to public sale 
since that time. 


Objected to same as before. 


Admission.—It is admitted by the parties in open court that the 
Wis. Cen. R. R. runs through Price county. 


Defendant rests. 


Counsel for plaintiff now moved to strike out all the foregoin 
testimony of defendant as irrelevant, incompetent, and immaterial. 
Motion overruled and an exception taken. 


Counsel for plaintiff now offered in evidence the deposition of 
Edwin H. Abbot, taken in the above action. 


Objected to for the reason that there is nothing for it to 
355 rebut, and it is not a proper rebuttal, and the defendant 
insists upon the objection contained in the deposition. 
Ruling reserved and the proof taken subject to the objection. 


Counsel for the plaintiff now offered in evidence the commission 
given by the Governor to Edwin H. Abbot appointing him special 
agent and attorney of the State of Wis. to procure said lands. 


Objected to the appointment on the ground that it is not rebutting 
evidence. 


Ruling reserved and the proof taken subject to the objection. 


Counsel for plaintiff now offered in evidence a certified copy of an 
office letter, dated Nov. 16th, 1877, submitting list number 8 of selec- 
tions of the Wis. Cen. R. R. to the Secretary of the Interior for ap- 
proval of lands under the land grant. The letter is from the Com- 
missioner of the General Land Office to the Secretary of the Interior, 
and is certified to by Mr. Harrison, acting Commissioner of the Gen- 
eral Land Office; marked Ex. J. 


Objected to as not being rebutting evidence and as jmmaterial and 
irrelevant. 
Ruling reserved and the proof taken subject to the objection. 


Counsel for plaintiff now offered in evidence a certified copy of a 
letter to Secretary Schurz in reply to that of Dec. 26th, 1877. 
356 Objected to as immaterial and irrelevant. 
Ruling reserved and the proof taken subject to the objec- 
tion. 


The certified copy of the list of lands selected by the Wis. Cen. R. 
R. is marked Ex. 1. 


The Court: I will let all the testimony that has not been already 
stricken out stand, subject to the objections that have been inter- 
— pro & con, giving each part of it such weight as I think it en- 
tit to. 


Testimony closed. 
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Price County Circuit Court. 
Wis. Cen. R. R. vs. Price County. 


I, F. W. Spencer, official phonographic reporter for the circuit 
court in and for the county of Price, State of Wis., do hereby certify 
that the aheve and foregoing is a true and correct transcription in 
long hand of all the testimony and proceedings had on the trial of 
the above-entitled cause at the Jan. term, A. D. 1885, of said court; 
that I have carefully compared the same with my original notes, 
and that the same is a correct statement of such testimony and pro- 


ceedings and the whole thereof. 
F. W. SPENCER, Reporter. 


357 Ex. J. Abbot’s Dep. 
Circuit Court Price County. 


Wisconsin CENTRAL RAILROAD CoMPANY, Plaintiff, 
v8. 
Price County, THE County TREASURER OF PRICE > Suit No. 6. 
County, and The County Clerk of Price County, 
Defendants. 


Deposition of Edwin H. Abbot, taken in the above-entitled action 
before Hugh Ryan, commissioner in and for the county of Milwau- 
kee, in his office, in the city of Milwaukee, in said county, on the 
3rd day of January, A. D. 1885, at ten o’clock a. m., pursuant to 
the annexed notice. ) 


CoMMISSIONER’S OFFICE, 
January 3d, 1885—10 o’clock a. m. 
The plaintiff appeared by T. L. Kennan, Esquire, its attorney; Wil- 
lis Hand, Esquire, appearing for the defendants. Plaintiff's at- 
torney filed with the commissioner the annexed notice, with admis- 
_ of service thereon by defendants’ attorneys, dated December 
th, 1884. 


Thereupon said Epwin H. Annor, being first duly sworn, testified 
as follows: 


Direct examination by Mr. Kennan: 


— interrogatory. What is your name, age, residence, and occu- 
ation 
N Answer. Edwin Hale Abbot; upwards of 50 years; resi- 
358 dence, Milwaukee; occupation, member of the bar, vice-presi- 
dent of the Wisconsin Central railroad, and trustee under the 
mortgage and bonds of that company. 
Second interrogatory. Do you know the parties in this suit? 
Answer. Well, I know the plaintiff very well as a corporation. 
Of course I know something about the defendant-. 
Third interrogatory. Are you in any way connected with the 
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Wisconsin Central Railroad Company? If so, state in what capacity 
and how long you have been so connected. 

Answer. I have been connected with the Wisconsin Central Rail- 
road Company in one way or another—as general legal manager 
since the company was formed, in 1871; since January, 1879, I have 
been the active trustee in charge of the railroad and its property 
and in possession of the same under the mortgage with my associ- 
ate, John A. Stewart, president of the United States Trust Company, 
at New York. I am familiar with the history and property and 
affairs of the plaintiff company. 

Fourth interrogatory. State whether the Wisconsin Central Rail- 
road Company is entitled to any lands by grant from the United 
States; if so, please explain how. 


359 Objected to as incompetent. Objection overruled. 


Answer. The Wisconsin Central Railroad Company is the donee 
of all the lands granted by Congress in section 3 of the act approved 
May 5th, 1864, entitled “An act granting lands to aid in the con- 
struction of certain railroads in the State of Wisconsin,” and pub- 
lished in volume 13, page 66, of the United States Statutes at Large. 
The acts of the Legislature of Wisconsin conferring the grant upon 
this particular company are set forth in the statutes of this State, 
and the Wisconsin Central Railroad Company has been repeatedly 
recognized by the Legislature and the Governor as holding all the 
rights to the grant conferred in this section on the State of Wiscor- 
sin for the purpose of aiding in the construction of that railroad, 
which is now the Wisconsin Central railroad. Section 3 of the act 
of Congress of Mav 5th, 1864, is as follows: “ And be it further en- 
acted, That there be, and is hereby, granted to the State of Wiscon- 
sin for the purpose of aiding in the construction of a railroad from 
Portage City, Berlin, Doty’s Island, or Fond du Lac, as said State 
may determine, in a northwestern direction to Bayfield, and thence 
to Superior, on Lake Superior, every alternate section of public land, 
designated by odd numbers, for ten sections in width on each side of 
said road upon the same terms and conditions as are contained 

360 in the act granting lands to said State to aid in the construc- 
tion of railroads in said State, approved June three, eighteen 
hundred and fifty-six ; but in case it shall appear that the United 
States have, when the line or route of said road is definitely fixed, 
sold, reserved, or otherwise disposed of, any sections or parts thereof 
— as aforesaid, or that the right of pre-emption or homestead 
as attached to the same, that it shall be lawful for any agent or 
agents of said State appointed by the Governor thereof to select, sub- 
ject to the approval of the Secretary of the Interior, from the lands 
of the United States nearest to the tier of sections above specified as 
much public land in alternate sections or parts of sections as shall 
be equal to such lands as the United States have sold or otherwise 
appropriated or to which the right of pre-emption or homestead has 
attached as aforesaid, which lands (thus selected in liew of those sold 
and to which the right of pre-emption or homestead has attached as 
uforesaid, together with sections and parts of sections designated by 
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odd numbers as aforesaid) shall be held by said State or by the com- 
pany to which she may transfer the same for the use and purpose 
aforesaid: Provided, That the lands to be so located shall in no case 

be further than twenty miles from the line of said road.” 
361 Fifth interrogatory. Now, after the line of route of said 

road had been definitely fixed and located, did or did it not 
appear thaf a portion of the lands so granted withiu the ten-miles 
limit had been sold, reserved, or otherwise disposed of by the United 
States, or that the right of pre-emption or homestead had aitached 
to some of them? 


Objected to as incompetent. Objection overruled. 


Answer. It did appear that a very large quantity of lands had 
been disposed of before our grant attached. The lands were not 
withdrawn from the market by the Secretary of the Interior until 
September, 1869, while the grant had been made on the Sth of May, 
1864, and in that period of time a very large quant-y of lands had 
been so appropriated that our grant did not attach to them. 

Sixth interrogatory. State whether the plaintiff made a claim for 
lands in lieu of such as had been so disposed of prior to the taking 
effect of said grant. 


Objected to as incompetent, immaterial, and irrelevant. Objection 
overruled. 


Answer. The plaintiff has been engaged in a continuous struggle 

from the time it began to build its road down to the present 

362 time, obtaining, or rather endeavoring to obtain, lands properly 

coming to it under section 3 of the land-grant act, by which 

expression I wish to describe the act of May Sth, 1864, which I just 
read from. 

Seventh interrogatory. State what efforts, if any, have been made 
by the plaintiff to secure patents for lands covered by its grant since 
the completion of its road, in 1877, or before, including the lands 
embraced in this suit, of which I hand you a list. 


Objected to as incompetent, immaterial, and irrelevant. Objection 
overruled. 
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Answer. It will be more intelligible if I answer this question by 

a chronological statement of the efforts which have been made. In 
order to be understood it is necessary to state that the act of May 
Sth, 1864, was subsequently extended by Congress so that its pro- 
Visions were in force and the grant unimpaired and the time ex- 
tended for building the road until the 31st day of December, 1876. 
The road was not completed through most of Price county for 
a distance of some ten or a dozen miles until some time in 
June, 1877. Under the legislation of the State of Wisconsin 
the system which was recognized by the Legislature and 

363 executive department of the State of Wisconsin required 
the plaintiff to file its lists and get the approval of the 
Secretary of the Interior Department at Washington before 
any patents could be issued to the plaintiff. The provisions of 
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the land-grant act rendered the approval of the Secretary of the In- 
terior essential upon those lists, and, without going into the detail 
of the contests, I would refer to chapter 6, General Laws of 1875, ap- 
proved February 10th, 1875, which recognized and substantially 
obliged the plaintiff to obtain patents from the Land Office at Wash- 
ington as a prerequisite to the States giving any quitelaim patent 
of the same lands by the Governor. The provisions of the different 
land-grant acts are very various, and the act of May 5th, 1864, con- 
tains many peculiar and — requirements. The Secretary of 
the Interior, from Secretary Delano down to the present time, has 
always insisted that the company must obtain patents from the 
United States before the United States would recognize its right to 


enter upon or in any way exercise control over the lands covered . 


by the grant. When the road was finished—in June, 1877—and the 
plaintiff expected and was endeavoring to obtain the final issue of 
patents for all its grant, which it believed itself to have earned by 
the completion of the road, Secretary Schurz adopted for the 
364 Land Department at Washington the rule laid down in the 
opinion of Mr. Justice Davis in the Leavenworth, Lawrence, 
and Galveston case, so called, whereby the = of the Supreme 
Court declared that grants of indemnity—that is to say, grants of 
land more than ten miles and within twenty miles from the ac- 
cepted location of the road—were intended to furnish lands in lieu 
of those only which the United States should have sold within the 
granted limits—i. e., the ten-mile limits—between the time when 
tne grant was first made and the time when the lands had been 
withdrawn from market by the General Land Office; and therefore 
Secretary Schurz informed us that instead of our being entitled to 
receive any more patents for lands, either in the granted limits 
or in the indemnity limits, we had already received something like 
40,000 acres of land more than the General Land Office considered 
us entitled to hold; and the Secretary personally informed me that 
he expected and required us to release to the United States from the 
lands already patented to us a very large amount of those lands which 
we had already received. He positively refused to issue to us an 
more patents for any lands either in the limits of the lands 
in place, by which I mean the ten-mile limits, or within 
365 the limits of the grant of indemnity, by which I mean the 
the lands outside of ten and inside of twenty miles from the 
location as withdrawn from the records of the Land Office. We had 
many interviews with the Secretary of the Interior ard the solicitor 
attached to that Department and the Commissioner of the General 
Lund Office, and we were unable to adjust the matter, Secretary 
Schurz still insisting that under the terms of the original grant the 
railroad company had already received a great deal more land than 
the State of Wisconsin or it, as the donee under section 3, was en- 
titled to receive. This direct refusal, and issue having been made 
between us and the Interior Department, and we, finding ourselves 
unable to obtain any lands whatever, we applied to the executive 
department of the State of Wisconsin. I personally had many in- 
terviews with Governor Smith in the premises. He declared his 
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inability as Governor and the inability of the State to do anything 
to help us excepting this: He offered to appoint me attorney for 
the State of Wisconsin and give me authority in the name of the 
State of Wisconsin to take such proceedings as I should deem wise 
and expedient in any court and before any tribunal or any Depart- 
ment in order to obtain the lands which we had earned to be 
366 certified to the State of Wisconsin, in which case he declared 
he could give us patents. Accordingly I was appointed by 
Governor Smith attorney for the State of Wisconsin to act in this 
matter. I went to Washington and made claim upon Secretar 
Schurz, in the name of the State of Wisconsin, to have the lands 
which we had earned, which included all the lands covered by this 
action and a great many more, certified to the State of Wisconsin if 
the Secretary was unwilling to order patents of the United States to 
be issued directly to the plaintiff. He refused absolutely to do so, 
denying the right of the State of Wisconsin to any lands in conse- 
quence of what we had done beyond the amount of lands we had 
already received; and he also declered, as he had done before, that 
the amount of lands we had already received were greatly in excess 
of those to which we were entitled. I then consulted with eminent 
counsel in Washington as to the legal possibility of maint-ing a 
writ of mandamus against Secretary Schurz to compel him to certify 
those lists to the State of Wisconsin. I also examined, in consulta- 
tion with eminent counsel, the various provisions which allowed 
original suits to be brought in the Supreme Court of the United 
States by the State of Wisconsin, but we all agreed, and finally 
367 Attorney General Devens himself told me, that it was useless 
to undertake to compel the Secretary to issue those patents 
or to certify the lists to the State of Wisconsin. 

I then endeavored to get Secretary Schurz to refer the question to 
Attorney General Devens for advice as to what was the quantity of 
lands this section 3 conferred upon the State of Wisconsin as trustee 
to convey to us. Secretary Schurz for a long time refused to make 
such a reference in any case, and he absolutely refused to make any 
such reference in our particular case. Thus the matter stood for a 
long time. 

During the years of 1877 and 1878 the great land-grant case en- 
titled Madison and Portage Railroad Company versus The Treasurer 
of the State of Wisconsin and others, in which all the different donees 
of all the grants from the United States of lands in Wisconsin were 
parties, came to a final argument before the full bench of the United 
States circuit court for the western district of Wisconsin. The liti- 

ution in this suit had been going on ever since December, 1874. 
he vital question in this case, which was fatal to the plaintiff's 
claim for lands for building the Madison & Portage railroad, was 
the determination of the quantum of land which passed by the gen- 
eral expression in the land-grant acts, namely, every alternate 

368 seetion of public land designated by odd numbers for ten sec- 
tions in width on each side of the road. Secretary Schurz 
held that as to the amount of land granted by the grant in place 
was a — — of acres of land which the United States owned 
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itself, undisposed of at the date of the grant, the effect of that de- 
cision would be, instead of giving asto the amount in place every odd 
section for ten sections in width—that is to say, 6,400 acres to the 
m. I —to give perhaps not more than five acres for a mile of railroad 
built. If the United States, for instance, owned at the time when 
the grant was made by Congress only five acres not previously dis- 
posed of, then Secretary Schurz held that the railroad took only 
five acres for building that mile of road, and if subsequently to the 
date of the grant the United Siates sold one of those acres before the 
lands were withdrawn from market, then under the indemnity grant 
the railroad would be entitled to receive only one acre in indem- 
nity and no more. 


Defendant’s counsel moved to strike out the evidence in reference 
to this case of the Madison and Portage Railroad Company on the 
ground that it is incompetent immaterial, and irrelevant. Motion 


overruled. ° 


369 Deponent continuing: The great question, therefore, in the 
Madison and Portage railroad case at its threshold was, How 

much land was covered by the granting clause? That case was 

argued by the most eminent counsel in the State of Wisconsin. 


Defendant’s counsel objected to any further evidence touching the 
Madison and Portage railroad case. Objection overruled. 


Deponent continuing: Mr. S. U. Pinney, of Madison, contended 
that Secretary Schurz’- ruling was right. On the other hand, Col. 
Vilas, Mr. I. C. Sloan, J. C. Spooner, A. Scott Sloan, and myself con- 
tended that the rule laid down by Secretary Schurz was wrong. The 
argument was made in September, 1879. The Court held that ques- 
tion under advisement for a considerable time, and finally Mr. 
Justice Harlan, on the 28th day of October, 1879, filed an opinion 
in that Court in which he decided against the ruling of Mr. Secre- 
tary Schurz. This decision was the first decision by any United 
States court directly upon this question, and adversely to what the 
counsel have always contended were the dicta of Mr. Justice Davis 
in the Leavenworth, Lawrence and Galveston case, but which Secre- 
tary Schurz contended was the opinion of the Court and not the 

dicta of the justice who read the opinion. When this Madi- 
370 son and Portage decision was made I renewed my efforts in 

the Interior Department to get Secretary Schurz to adopt the 
rule laid down in that case by Mr. Justice Harlan. 

Eighth interrogatory. State what further efforts you made to pro- 
cure a ruling from the Secretary of the Interior in accordance with 
the decision of Mr. Justice Harlan. , 


Objected to as incompetent, immaterial, and irrelevant. Objec- 
tion overruled. 


Answer. Finally, after Justice Harlan had given this decision, I 
renewed my application, as I have stated, to the Interior Depart- 
ment to reverse the practice established by Mr. Secretary Schurz, 
which was fatal to the claim either of the State of Wisconsin or the 
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plaintiff to any more lands; and so many other railroads were in- 
terested in the same question that finally Secretary Schurz was in- 
duced to refer the question to Attorney — Devens for his 
action. The case in which Mr. Devens was to give his opinion was 
in the matter of the right of the State of Minnesota to receive from 
the United States, under similar acts, for the benefit of the Western 
railroad,.the full quantity of ten sections per mile of public lands 
along the line of the constructed road. On the 5th of June, 1880, 
Attorney General Devens gave an opinion to the Hon. Carl Schurz, 

which is — — in the Opinions of the Attorneys 
371 General, in which he advised the Secretary that his pruetice 

should be abandoned and the department should recur to the 
rule and method of administering the railroad grants which had ob- 
tained prior to Mr. Schurz’s coming into office, in March, 1877. 
Prior to Attorney General Devens giving that opinion I learned 
that the question was before him. I at once applied for leave to be 
heard in behalf of the State of Wisconsin and as its authorized at- 
torney and to argue in the matter of the quantity of land which 
passed to the State of Wisconsin under the 3d section of our land 
grantact. In accordance with my request, Attorney General Devens 
allowed me to submit a printed argument for and in behalf of 
the State of Wisconsin, a copy of which I now produce. 


Plaintiffs’ counsel offered the copy in evidence. 


Objected to as incompetent, immaterial, and irrelevant; objection 
overruled. Copy admitted and marked Exhibit “A.” 


Deponent continuing: This argument of mine brought before 
Attorney General Devens the Madison and Portage railroad decis- 
ion of Justice Harlan, and I filed with the Attorney General a cer- 
tified copy of Justice Harlan’s decision, and great stress is laid 

bv the Attorney General in his letter of advice to Secretary 
372 Schurz upon the decision of Mr. Justice Harlan in the Madi- 
son and Portage railroad case. Secretary Schurz did not ac- 
cept the opinion of Attorney General Devens in the particular case 
in which he had called for advice—that is, the Minnesota case— 
until the 16th day of October, 1880, and then he permitted it to be 
adopted in that particular case, for he still refused to make an 
neral rule or to allow us to take our patents under section 3d, 
but left substantially the whole matter of indemnity lands undis- 
posed of when he went out of office. When the new adminis- 
tration came in, in 1881, the new Secretary of the Interior rejected 
the opinion of Attorney General Devens and refused to — the 
Land Office to act in accordance with it; and Secretary Teller, dur- 
ing the whole time of his administration, bas insisted upon the 
same rule which Secretary Schurz had adopted prior to the 16th 
day of October, 1880. In other words, he refused to issue patents 
to us either in indemnity limits or in granted limits. The whole 
uestion of the quantum of grant which is discussed by Justice 
arlan and by Attorney General Devens in the opinion I have just 
referred to was again argued by me very elaborately, in conjunction 
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with the counsel of the Atchison, Topeka and Santa Fé Rail- 
373 road Company, in a case arising under their grant, and a very 

full and complete printed brief was filed with Secretary Teller 
at that time. This last argument was held in the early summer of 
1883, but Secretary Teller still refused to act in our application and 
still refused patents to us and refuses to decide the question of the 
right of the State of Wisconsin as well as our right to any patents. 

When I first discovered that the defendant in this case had un- 
dertaken. without any notice to us, to assess taxes upon these lands, 
a fact which was entirely unknown to me or to any of our Land 
Department officials until a comparatively few morths ago, I again 
went to Washington and urgently pressed the Secretary to issue 
patents to us and to settle the question finally; but he absolutely 
refused to take up the matter either in regard to grant in place or 
grant in indemnity, and he asserted the right of Congress to forfeit 
our entire grant because the Wisconsin Central railroad had not 
been entirely finished prior to the 31st day of December, 1876; and, 
inasmuch as bills were pending and had been pending in Congress 
for the last session or two to forfeit the grant of the Wisconsin Cen- 

tral railroad, as well as many other land grant roads, he abso- 
374 lutely declined until Congress should have settled this matter 

of forfeiture to take any action whatever in regard to our 
application. He would neither approve lists of lands nor give any 
ruling, but simply left the matter undecided, and we couldn’t com- 
pel him to act or the General Land Office to act. The excuse he 
ep was nominally that the matter could not be taken up yet. 

e have continued our efforts at Washington and employed coun- 
sel, and I have personally given great attention and taken great 
trouble in this matter, but have as yet failed altogether to induce 
the Interior — to perform what J believe to be its duty, 
under our land grant act, acting in the name and behalf of the 
State of Wisconsin as its authorized attorney. 

Finding that it was impossible to get any action under the course 
of procedure which had hitherto been adopted by the State of Wis- 
consin and ourselves in reference to the patenting of lands to us 
under the grant, we made a desperate appeal to Governor Rusk to 
give us a patent from the State, although the United States had not 
1 us any patent. Previous to this time the State of Wisconsin 
1ad always refused to give us any patents for lands which had not 

been previously patented to us by the United States. The 
375 patent from Governor Rusk was obtained only after long 

and repeated arguments, in which I was assisted by eminent 
counsel, and finally the reason on which they were given to us was, 
as the. Governor expressed it, the manifest injustice of allowing 
parties to go in under the color of tax title, when we had no legal 
status to interfere with them, and permitting them to strip the lands 
of their timber, simply because we had no standing in court to turn 
them out. 

That is the general history of our efforts to obtain patents for 
our lands. 

Ninth interrogatory. Have you the commission that was issued 
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to you by the Governor which you have mentioned in your testi- 
mony with you? 

Answer. I have not that commission now with me. I have a 
formal appointment as attorney for the State of Wisconsin, signed 
by Governor Smith and issued under the great seal of the State of 
Wisconsin, which I used at Washington before the Secretary of 
the Interior and the Attorney General, but I either left it on file in 
the Interfor Department, at Washington, or else I have mislaid it 
among my papers in our recent removal of offices. I will endeavor 
to find it and give it to you to produce in this action, if it is in my 


possession. 
Plaintiff rests. 


Cross-examination by Mr. Hann: 


376 First cross-interrogatory. Have you ever made any appli- 
cation for patents for lands described in the complaint in 
this action ? | 

Answer. Yes. 

Second cross-interrogatory. When ? | 

Answer. I cannot give the dates. My dealivg was not with a 
particular lot of lands; it was with all the lands which we con- 
ceived ourselves to have earned by building the road. The details 
of the description, &., I leave to the special land department. 

Third cross-interrogatory. Did you ever make any written appli- 
cation for these lands ? 

Answer. Application was made by my direction by filing our 
lists for Secretary’s approval. The matters which I attend to are the 
general matters, and no question of mere application for specific 
sections has had my particular attention. The Secretary of the In- 
terior and the Governor of the State and the General Land Office, 
at Washington, have been, so far as I have been personally con- 
nected, applied to for all the lands we believed ourselves to have 
earned by building the road. The descriptive lists and formal ap- 
plications I have not the details of myself, because they are attended 
to by the land commissioner and the clerks in our land office. 

Fourth cross-interrogatory. Were the applications that were made 

for patents made in writing? 
377 Answer. Yes; Iam so informed and believe. There are lists 
and applications 2 on file in the Interior Department for 
our lands, at Washington. hose are the lists which the Secretary of 
the Interior has steadfastly refused to approve, or rather to act upon, 
and which are the proper basis for the issue of any patents by the 
State or the United States to us. | 
Fifth cross-interrogatory. No patents, then, could be issued with- 
out there being a written application on file? 
f * That is a matter of law, which I am not called upon to de- 
cide. : 

Sixth cross-interrogatory. Has it been the custom in applying for 
patents to make application for patents upon written lists ? 

Answer. Certainly. 
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Defendant’s counsel moved to strike out all the evidence on ap- 
plication for patents on the ground that verbal evidence for such 
applications is incompetent. Motion overruled. 


Seventh cross-interrogatory. You have stated in your direct ex- 
amination that a certain part of railroad in Price county was in- 
completed December 31, 1876. Are you positive that it was in Price 

county? 
378 Answer. To the best of my information and belief it is in 


Price eounty. 
Eighth cross-interrogatory. Is it not a fact that it is between But - 


ternut and Glidden? 

Answer. Well, 1 am not sufficiently conversant with the situation 
and the lines to state positively. I had the impression that it was 
in Price county. 

Ninth cross-interrogatory. There is a record of that, is there not— 
records showing when these section miles were completed, are there 
not? 

Answer. 1 don’t know. I think that is a matter which largely 
rests in the personal recollection of parties who were building the 
road, as to the time when particular portions of it were exactly fin- 
ished. Still I have never kept any records myself of such portions 
with dates. 

Tenth cross-interrogatory. You don’t know, then, just what part 
of the road was uncompleted ? 

Answer. I know generally where it was, from my general knowl- 

edge of the property. 
379 Eleventh cross-interrogatory. You don't know specifically? 
Answer. I cannot fix it within particular lines. I have no 
doubt it can be fixed by those who have the knowledge. 

Twelfth cross-interrogatory. Did the Secretary of the Interior re- 
fuse to issue patents upon lands lying contiguous to the portion of 
the road completed up to December 31, 1876? 

Answer. He did, and does to-day; and he asserts the right of 
Congress to forfeit all those lands in grant as well as in place, and 
refuses to act at all until Congress has taken action. 

1 cross-interrogatory. Is there any regular evidence at 
a 

—. Not to my knowledge, further than appears in the general rec- 
ords of the Department. These applications of which I speak are the 
personal applications that are — by parties who come to him and 
urge him to order patents to issue on our lists, but which hie deelines 
to order. He does not act like a corporation; he is an executive 
officer, doing his work personally, not by vote and records, very 
largely. 

Fourteenth cross-interrogatory. Has he filed any written opinions 
with reference to these points? 

Answer. The present Secretary I am not aware has filed any in 
our case. Secretary Schurz, on the 16th of October, 1880, wrote a 

letter to the Commissioner of the General Land Office based 
380 upon the opinion of Attorney General Devens, dated June 5th, 
1880. That letter is printed in the Washington Law Reporter, 


—— 
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volume 8, No. 43, page 679, published at Met meet on October, 
25, 1880. The ee onan w Reporter is, by order of the supreme 
court of the District of Columbia, the paper in which all legal 
notices have to be published. 

Fifteenth cross-interrogatory. And also opinions of the Secretary 
of the Interior? 

Answer. Asa matter of fact they are published and gotten up 
chiefly for’the use of the departments. I have the opinion in that 
shape. 

Sixteenth cross-interrogatory. Whose opinion is that? 

Answer. The letter of instructions of October 16th, 1880, by Sec- 
retary Schurz to the Commissioner of the General Land Office. 
Possibly that may have been in the last volume of Copp’s Land 
Laws. When the opinions accumulate sufficiently to make another 
volume they are generally printed in that series of land laws. 

Seventeenth cross-interrogatory. Well, then, the official opinions 
of the Secretary and of the Attorney General are a matter of record, 
are they? 

Answer. They doubtless are matter of record in their separate 
departments, and I have referred — to them. The opinions of the 

Attorneys General are published in volumes for the use of the 
381 Government of the United Statesand are obtainable like any 
other law book or book of reports. 


Defendant’s counsel moved to strike out all the deponent’s evi- 
dence in this deposition with reference to the opinions and rulings 
of the Attorney General and Secretary of the Interior upon the 

laintiff’s application for patents on the ground that such evidence, 
ing verbal, is incompetent, immaterial, and irrelevant. 


Eighteenth cross-interrogatory. I understood you to say that the 
new Secretary, Secretary Teller, adopted Attorney General Devens’ 
opinion. 

PA nswer. You misunderstood me entirely. Secretary Teller rejects 
it. Secretary Schurz, in the letter that I have referred to of date of 
October 16th, 1880, permitted that case to be decided in accordance 
with it, so far as he states in that letter of October 16th, 1880, but 
he refused to apply the principles of Attorney General Devens’ 
opihion to other cases then pending and left the matter for his 
successor. His successor rejected Attorney General Devens’ opinion 
altogether, and stands to-day upon the doctrine laid down in the 
opinion and words of Mr. Justice Davis in the Leavenworth, Law- 
rence and Galveston case, sometimes called the Osage land-grant 
— which involved the disposition of the lands granted to the Osage 

ndians. 

Nineteenth cross-interrogatory. Has the company ever ob- 
382 tained any patents from the General Government upon the 
lands descri in the complaint in this action? 

Answer. I am unable to state from personal knowledge, because 
all those matters are matters of detail in the Land Department. As 
to particular sections, whether we have patents for particular sec- 
tions, I cannot tell without examining the Land Department. My 
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impression is, though, that all these lands covered in this case, to the 
best of my information and belief, are lands, with the exception of, 
erhaps, about five sections, which come within the indemnit 
limits, and as to those indeninity limits and the limits in place 
presume they are now covered by the patent from the State of Wis- 
consin. 

Twentieth cross-interrogatory. You state that the company went 
to the Governor to obtain patents on failing to get them from the 
General Government. Were patents then issued upon these lands 
involved in this action by the State? 

Answer. Governor Rusk considered that we were subjected to 
grievous injustice, having these lands stripped by parties under color 


of tax title from Price county and other municipalities along the , 


line, and he took the responsibility of issuing to us patent 
383 upon lands in advance of their being patented to us by the 

United States in order that we might have a standing in the 
courts and come in and protect ourselves. 

Twenty-first cross-interrogatory. Were those patents of these lands 
in this complaint? 

Answer. I cannot state from positive knowledge; but my impres- 
sion is that those lands are covered by the — which Governor 
Rusk gave. The patent itself will show. If you object to anything 
not in writing the comparison of that patent will show. I don’t 

— to be familiar with five or six hundred thousand acres of 
and. 

Twenty-second cross-interrogatory. What I wish to get at is that 
the lands in this complaint are the ones on which you obtained 
patents from the State. 

Answer. Well, I suggest that you compare these lands with the 
patent itself. 

Twenty-third cross-interrogatory. The question is whether you 

t the lands from the State hecause you could not get the patent 

rom the General Government on them. 


Objected to as incompetent, irrelevant, and immaterial. Objection 
overruled. 


Answer. We got the patent from the State in order to have some 
legal standing in court and to protect ourselves and because 

384 we had not any from the General Government. If we had 
had patent from the General Government in accordance with 

the former action of the State, the State would have given us a 
patent. It was the first time they gave us a patent without pre- 
viously requiring us to have a patent from the United States. We 
were in a perilous condition. The United States refused to patent 
these lands to us, and we had no standing in court to prevent parties 
who came in under color of a pretended tax deed from Price county 
and others, and were unable to prevent them from stripping the 
land of the timber, which is its only value. We were bliged to 
stund by without interfering unless the State gave usa patent. The 
grant was killed, its value entirely destroyed, and we could not 
otherwise save it from waste by trespassers under color of title. 


— — 9 — — — — — 
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Twenty-fourth cross-interrogatory. When did you last apply in 

. to the Secretary of the Interior for a ruling in regard to these 

ands 

Answer. I cannot fix the date exactly, but my recollection is that 
it was at the date of our last argument on the quantum of land. 

Twenty-fifth cross-interrogatory. When was that? — 

Auswer. About May or June, 1883. The date will be fixed ex- 

actly by the date of the patent from the State. I went directly 
385 to Madison from Washington. It was shortly after Secretary 

Teller’s refusal to do anything for us whatever and his refusal 
to order the Commissioner of the General Land Office to take the 
case up or send our lists on the same for his — pepe or to do any- 
thing that I went to Governor Rusk and applied to him, and within 
two or three weeks Governor Rusk finally consented to issue the 
patents from the State tous. My last interview with — Secretary 
on this topic was shortly before the date of that patent from the State 
to us. 

Twenty-sixth cross-interrogatory. No application, then, has been 
made since that time for a patent ? 

Answer. Our application is a continuous one, and our lists are 
lying now in the — Land Office, at Washington, and waiting 
for the approval of the Secretary of the Interior. Our attorney is 
ready to press the matter whenever there is a chance. We can do 
nothing more after the peremptory and absolute refusal that was 
given us by Secretary Teller to take up the matter, notwithstanding 
three or four Senators of the United States went with us. Senator 
Sawyer must have gone with me half a dozen times to see the Com- 

missioner of the General Land Office and Secretary Teller to 
386 induce him to take some action, and at least to give us pat- 

ents for some portion of the lands where we found out that 
these tax titles had n issued behind our backs; but, notwith- 
standing the personal application and political pressure that could 
be brought to bear upon the Secretary, he refused — to per- 
mit the lists even to be — 5 before him for his approval, and the 
lists are lying in the General Land Office awaiting attention now. 


Defendant’s counsel moved to strike out all the evidence relatin 
to —— for patents from the General Government contain 
in this deposition on the ground that it is incompetent, immaterial, 
and irrelevant. Motion overruled. 


Defendant rests. 
Adjourned until Tuesday, January 6, at 10 o’clock a. m. 


CoMMISSIONER’s OFFICE, 
TuEsDAY, January 6, 1885—10 a. m. 


The plaintiff appeared, by its said attorney; no appearance by de- 


fendants. 


Deposition read over and signed by witness. 
EDWIN H. ABBOT. 
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387 Exuisiri1. Hugh Ryan, Court Commissioner, Mil. Co., Wis. | 
Jan. 3, 85. 


Argument of Edwin H. Abbot, Attorney for the State of Wisconsin. 


In the matter of the quantity of land which passes to the grantees 
from the United States under such acts of Congress as those of 9 
March 3, 1857, and March 3, 1865, to the State of Minnesota. 


388 In the matter of the quantity of land which pusses to the 2 

grantees from the United States under such acts of Congress 
1 as those of March 3, 1857, and March 3, 1865, to the State of Min- 
nesota. 


To the Honorable Charles Devens, Attorney General of the United 

States. 

_ Sir: Having learned that you now have under advisement the 
question as to what amount of land the United States intended that 
the State of Minnesota should receive under the acts of March 3, 
1857, and March 3, 1865, whether by virtue of the original words of 
grant or by virtue of the indemnity provision, I beg leave, as the at- 
torney for the State of Wisconsin, to submit in behalf of that State, 
which is interested in the same question under the acts of Congress | 
entitled “An act granting lands to aid in the construction of certain 
railroads in the State of Wisconsin,” approved June 3, 1856, and 4 
May 5, 1864 (11 U. S. Statutes, 20, and 13 U. S. Statutes, 66), the 

following suggestions: 

First. This precise question arose in the case of the Madison and 
Portage Railroad Company vs. Treasurer of State of Wisconsin and 
Railroad Companies, in the circuit court of the United States for the 
western district of Wisconsin. The case involved the division of 
these grants among seven claimants, and its magnitude and the 

importance of the question involved induced the full bench 
389 of that circuit, Mr. Justice Harlan, Circuit Judge Drum- 
mond, and District Judge Bunn, to meet the counsel in Bos- 
ton last September and hear arguments, which occupied ten days. 
The quantity of lands which the State had for division was the first 
point to be ascertained, and as the acts themselves vested in Wiscon- 
sin an estate by words of grant, in presenti, the quantity of land 
which so passed to the State — upon the effect of the grant- | 
ing words and the indemnity provision construed together. The . 
ö 
f 
| 


new practice of the Interior Department, based upon the dicta in the 
Leavenworth, Lawrence and Galveston case, was vigorously contended 
fur by one of the respondents, while the other parties argued in sup- 
port of the interpretation which had been given by the department : 
to such grants during the twenty previous years. The question was 

most elaborately presented in all its aspects, and the court unani- 

mously decided in favor of the old practice and against the lately : 
adopted rule of Mr. Secretary Schurz. Mr. Justice Harlan delivered 
the judgment of the court in the following words: 
“Some question has been made as to the precise extent of the 
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grant under the two acts of Congress. We understand that it cov- 
ers six sections in width on each side of the line, in the one case, and 
ten sections, in the other, of lands in placo as they existed on the 
ground, so that if any of these sections were fractional or, from any 
cause, were not full sections, the State could not make up the defi- 
ciency from lands in the indemnity limits, because as to the lands 
in placgethe act operates directly by specific description; but when 
there was not land in place to meet the call of the grants, whether 
the deficiency was more or less, it was competent to supply it by sec- 
tions from the indemnity limits; or if, as might happen, there were 
parts of sections of the lands in place excluded from the grants by 
the terms of the acts, it was competent to supply the deficiency from 

the indemnity limits by a similar legal subdivision of the 
390 land. It would seem to be impracticable to administer the 

trust on any other basis. In supplying deficiencies it must 
be by sections, whether full or fractional, and by legal subdivisions. 
Deficiencies in place limits caused by sales or pre-emptions previous 
to the location of routes, whether before or after the passage of the 
acts, may be supplied from the indemnity limits.” 

I transmit herewith a certified copy of the full opinion of Mr. 
Justice Harlan. The words above quoted, however, are all which 
apply to the present question. 

he last clause was added in manuscript after it had been printed; 
and I am informed by one of the judges that this addition was 
made in order to prevent any possible inference of ambiguity from 
the previous expressions of the court on this point, and to show 
that the dicta of Mr. Justice Davis, on which the Interior Depart- 
ment had relied, were not accepted by the court as law in this case. 

This decision is entitled to peculiar consideration from the cir- 
cumstances under which it was made and the unusual composition 
of the court which rendered it. The cause was deemed so important 
that two of the judges consented to travel some twelve hundred 
miles in order to hear it and take part in its decision; and, when 
that decision was reached, it was the concurrent judgment of the 
whole court, not the opinion of a single judge or even of the learned 
presiding justice alone. It is one of the very rare cases where a 
full bench of a United States circuit court has sat in bane. 

Second. The old rule was adopted in construing the first land 
grant to Illinois under act of September 20, 1850. 

Attorney General Crittenden, March 10, 1852, 5 Opin. Att’y 
Gen., 518. 


It was followed during a period of twenty years in admin- 

391 istering not less than fifty grants made by the United States 
in aid of internal improvements. They were uniformly re- 
garded and executed by the Land Office as grants of quantity—i. e., 
grants which entitled the donee to receive out of the limits in place 
or indemnity the equivalent of z x 640 acres per mile of railroad 
build. Thus, “six sections” meant 3,840 acres and“ ten sections” 
meant 6,400 acres to the mile, if the sections actually in the place 
limits were full, not fractional sections. All parties acted upon this 
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understanding. It was assumed by the attorney generals in their 
| opinions, Congress in its acts, the Departments in their rulings, 
| and by the State courts in their decisions to be the meaning of these 
| grants, and this construction became a rule of title in real property, 
upon faith in which millions of dollars have been expended in rail- 
road construction. 


Attorney General Critteuden, August 7, 1853, 5 Opin. Att’y : | l 
Gen., 603. 
Letter of Secretary Thompson, Nov. 7, 1857, 1 Lester Land 
Laws, p. 526, No. 558. — 
Attorney General Black, June 3, 1859, 9 Opin. Att'y Gen., 


ig 346. 
| Veeder v. Guppy, 3 Wis., 502. 
Secretary Delano, Noy. 15, 1871, Copp’s Land Laws, p. 382, 
No. 402. ä 


Many other citations might be given of similar recognition of this 
practice of the Land Office, but it is needless, for the universality 
of the practice is notorious. It comes fully within the rule which 
the Supreme Court has laid down in the case of United States v. 
Burlington and Missouri R. R. Co., in reference to a practical con- 
struction of much shorter duration, which the Supreme Court re- 
garded as conclusive in the interpretation of the Pacific railroad 
acts. 
392 “It was the intention of Congress, both in the original and 
amendatory acts, to place the Union Pacific Company and all — 
its branch companies upon the same footing as to land, privileges, 
and duties, to the extent of their respective roads, except when it 
was otherwise specially stated. Such has been the uniform con- ' 
struction given to the acts by all departinents of the Government. 
Patents have been issued, bonds given, mortgages executed, and 
legislation had upon this construction. This uniform action is as 
tential and as conclusive of the soundness of the construction as 
if it had been declared by judicial decision. It cannot at this day 
be called in question.” 
U.S. vs. Burlington & Miss. R. R. Co., 98 U. S., 334, 341. 


Third. Congress in its legislation in pari materia has given its 
legislative construction of these grants to the same effect. The in- 
stances might be multiplied, but one is sufficient to illustrate the 
character of this legislative declaration or, rather, assumption of an 
undisputed construction. : 

Congress granted, in the same terms as to Wisconsin, certain lands 
to Iowa by act of May 16, 1856, and then amended and construed 
the grant in the act of June 2, 1864, by words in the second section, 
which are an unmistakable legislative declaration that the original 
grant was one of qu:ntity according to our contention and the old 
rule of the Land Office. The terms of the first grant of September 
20, 1850, to Illinois contain a legislative explanation of the quantity 
of land which it was intended the grantee should receive, and that 
explanation may well be taken to run with all similar grants. 

t cannot be doubted that Congress did not intend to favor one 4 


or ͤ„ „ 
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State in its grants and discrimiuate against other States. It pre- 

sumably intended to treat ull the States alike in the distri- 
393 bution of the public domain in aid cf public improvements. 

Having once declared in the grant to Illinois that certain 
phrases gave fands “equal in quantity to one-half of six sections in 
width on each side of said road and branches,” the subsequent use 
by Congress of the substantially similar language in other acts may 
reasonably be taken in the same broad sense. 

Fourth. In 1864 and 1865 the land grants, made originally in aid 
of railroads for 6 miles in place and 9 miles in indemnity, were most 
of them enlarged to 10 miles in place and 20 miles in indemnity. 
If the indemnity was created merely to supply the deficiency in 
land arising from sales by the United States out of the six miles 
limits after the date of the grant, why were the indemnity limits 
made fifty per cent. larger than the entire limits in place, and why 
were they afterwards increased ? 

Fifth. I respectfully submit that the land grant acts are laws 
which declare the intention of Congress to give to the donee, first, 
the actual land which the United States owned in “ every alternate 
section“ at the date of the grant as it then lay on the ground, and, 
second, a right to receive an additional quantity of land in the in- 
demnity limits (unless sooner exhausted) sufficient to supply the de- 
ficiency in each such section as it lay on the ground if the United 
States had ever “ sold, reserved, or otherwise disposed of” anything 
out of that section. 

These acts cannot be separated into parts like a deed and one por- 
tion be taken alone by itself as a granting clause,” another as a 
covenant, and the like. These acts are laws as well as grants, and 
the intention of Congress is only to be declared and effectuated by 
comparison of all the parts and construing all together as one law. 

Sixth. The absolute ey and confusion which would arise, 
practically, upon the theory of the new rule would defeat the pur- 

of the acts, which on their face is avowed to be “to aid 
394 in the construction of public works, and is judicially held 
to be their paramount object. This declared purpose the 
Supreme Court has held to throw the clearest light on the intent of 
these acts and to be sufficient reason for rejecting any construction 
which would defeat that purpose. 
Platt v. Union Pacific Railroad, 99 U. S., 48. 


I venture to submit these suggestions chiefly to lay before the De- 
7 of Justice the unreported decision of Mr. Justice Harlan. 

ask the indulgence of the Honorable Attorney General for their 
exceeding incompleteness, as he is aware of the peculiar circum- 
stances of pressure and haste under which their preparation is 
forced, and subscribe myself, 

With great respect, your obedient servant, 
EDWIN H. ABBOT, 
Attorney for the State of Wisconsin. 
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395 Ex. K. 
Findings. 
Cireuit Court, Price County. 


Wisconsin CENTRAL RAILROAD Company, Plaintiff, 
against 11 
Price County, County THe CLERR, and County Suit No. 6. 
TREASURER OF PRICE County, Defendants. 


This action was tried on the 28th and 29th days of January, A. 
D. 1885, before the Hon. Charles M. Webb, circuit judge, sitting at 
Phillips, Wisconsin, and upon the evidence offered and given in 
behalf of the plaintiff and defendants, the court having heard the 
arguments of counsel for the respective parties in the case, the fol- 
lowing facts and conclusions of law were found by the court: 


Facts Found. 


First. That all of the Jands described in the plaintiff’s complaint 
are wild, unoccupied, and unimproved, and are situated in the town 
of Worcester, county of Price, and State of Wisconsin, and are a por- 
tion of the lands granted to the State of Wisconsin by the 3rd_sec- 
tion of the act of May 5th, 1864, hereinafter referred to, for the pur- 
pose of aiding in the construction of what is now the Wisconsin 
Central railroad. 

Second. That eleven (11) “ forties” of the land described in 
396 the plaintiff’s complaint are situated within the indemnity 
limits of said grant, and are all located in the sections desig- 

nated by odd numbers. 

Third. That all of said lands were assessed in said town of Worces- 
ter in 1883 and put into the tax roll,and the amount of tax carried 
out against each) respective piece as set forth in the plaintiff’s com- 
plaint, but said lands were not assessed to the plaintiff nor to any 
one else, nor to “ unknown,” and none of the real estate included in 
the assessment roll for that year was assessed to the owners thereof; 
that a warrant was attached to said tax roll, and the roll, with said 
warrant attached, placed in the hands of the town treasurer of said 
town of Worcester for collection; that the taxes levied and assessed 
on said land were unpaid, and the town treasurer of the said town 
of Worcester returned the same to the county treasurer of Price 
county as delinquent, as set forth in the plaintiff’s complaint. 

Fourth. That the plaintiff received a patent from the State of Wis- 
consin, bearing date February 25th, 1884, whereby the State con- 
veyed to it all of the lands described in the plaintiff’s complaint, 
which patent is by our statute made presumptive evidence of the 

facts therein stated, and that the grantee named therein be- 
397 came vested thereby at the date thereof without absolute title 
in fee to the lands therein described; that, according to the 
true intent and meaning of said act of Congress of May 5th, 1864, 
entitled “An act granting lands to aid in the construction of certain 
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railroads in the State of Wisconsin,” and of the various acts of the 
Legislature of the State of Wisconsin conferring said grant upon the 
plaintiff, the plaintiff took no title to said lands and had no right to 
go into possession of or sell and — the sume until it should re- 
ceive patents therefor, and it was not the intent and meaning of said 
act of Congress that the plaintiff should take or have any taxable 
interest. in said lands until it had earned the same by building the 
railroad dontemplated by said third section in accordance with the 
terms of said act of Congress and of the acts of the Legislature afore- 
said; and that the plaintiff did not even then acquire any taxable 
interest in or to any specific lands until the grant had been applied 
thereto and said lands had been segregated from the public domain ; 
that until they were segregated und identified and the grant applied 
thereto the grant was a “ float.” 
Fifth. That the plaintiff had no means of identifying any particu- 
lar lands which it would finally receive for the building of 
398 said road until it received patents therefor, as the Commis- 
sioner of the General Land Office and the Secretary of the 
Interior Department of the United States had jurisdiction and a 
supervising control over the matter and might approve or reject the 
selections made by the plaintiff and might allow conflicting claims 
to said lands; that more than one-half of all the lands in the odd- 
numbered sections within the ten-mile limits had been disposed of 
by the General Government before and after May Sth, 1864, the date 
of the original grant, and before September, 1869, the time when the 
grant was withdrawn from the market by the General Land Office; 
that the construction to be given to suid act of Congress was in 
doubt and unsettled, and the quantity of land granted to the State 
by said act for the benefit of the plaintiff was determined by the 
Secretary of the Interior and was in dispute between the State and 
the United States, and the lands described in the complaint in this 
action, together with a large quantity of other lands, as well as the 
patents therefor, were withheld from the State and the plaintiff bv 
the Secretary of the Interior,and the issuing of patents to the plain- 
tiff was delayed by the action of the United States Government in 


consequence thereof; that the General Land Office of the United 


States had exclusive control in the first instance and the 
399 sole power of determining how much and what lands the 
plaintiff was entitled to receive under said act of Congress 
and to decide all conflicting claims thereto; that the plaintiff did 
not in any manner delay the issuing of patents to it, but, on the con- 
trary, was diligent and persistent in its efforts to procure said pat- 
ents from the time when its railroad was finished down to the time 
when said patents were issued; that the delay in their issue — caused 
entirely by the acts of the Government of the United States and the 
General Land Office, against the protest of both the plaintiff and the 
State of Wisconsin and in spite of continued and unintermitted 
efforts made by both plaintiff and State to obtain their issue by the 
Interior Department. 
Sixth. That the lands described in the plaintiff’s complaint in 
this action had, at the time the taxes were levied and thereon, 
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in 1883, been selected as lands to which said land grant applied ; but 
said selections had not been approved by the Secretary of the In- 
terior, and had not been certified to the State of Wisconsin, and had 
not in any manner been identified as lands upon which the plain- 
tiff would eventually receive patents. On the contrary, the Secre- 
tary of the Interior refused to recognize the right of the State of 
Wisconsin to said lands or to approve the selections so made. 
400 Seventh. That all the material allegations in the plaintiff's 
complaint are true. 


Conclusions of Law. 


As conclusions of law from the foregoing I find— 

First. That it was not the intent and meaning of said act of Con- 
gress of May 5th, 1864, that so long as the lands therein mentioned 
were held in trust by the United States or the State of Wisconsin 
and the trust thereby created remained unexecuted and the lands 
thereby granted had not been identified and set apart and the grant 
applied thereto said lands should be subject to taxation ; but that 
when the lands in question had been earned by the plaintiff by the 
completion of its road and had been patented to it, then they thereby 
became relieved of the trust and burden implied in the grant. Prior 
to that the company had no right to dispose of the lands, but there- 
after the company would hold them under the patents with the same 
right of absolute disposition as lands held by individuals under — 
ents by purchase from General Government; that after this had 
been done the title and ownership of the lands thereby passed 
not only beyond the control of the United States, but also beyond 

the control of the State, and the lands became, like other 
401 private property, subject to such burdens of government as 

the State, subject to constitutional limitations, might in its 
wisdom and discretion impose upon them ; that lands sold by the 
United States may be taxed before the patent is issued where the 
lands are identified and the right to a patent is complete and the 
equitable title is fully vested in the party without any further act 
remaining to be done, either by said party or by the General Gov- 
ernment or by the State, provided the right of said party to a patent 
is not denied; but in the present case the General Government had 
a further duty to perform in respect to these lands at the time these 
taxes were levied and assessed, and the right of the State and the 
plaintiff to these lands was substantially denied, since it was not 
conceded or admitted by the Secretary of the Interior. The patents 
introduced in evidence on the part of the plaintiff are evidence that 
the lands therein described had then been earned by the plaintiff, 
and are prima facie evidence that the plaintiff thereby received a 
title to said lands in fee; that up to the date of said patents the legal 
title was either in the United States or the State of Wisconsin, and 
the patents being dated February 25th, 1884, rebuts any presump- 

tion that the lands were, prior to that time, subject to taxation, 
402 and the burden of proving that the lands were subject to tax- 

ation at the time when the taxes were levied and assessed 
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thereon rests upon the defendants; that the evidence offered by the 
defendants failed to overcome the prima facie evidence of the plain- 
tiff; that while these lands had been in truth earned by the plaintiff 
before the lands were assessed for taxation, yet they were withheld 
from the plaintiff by the refusal of the Interior Department to de- 
termine conflicting claims thereto, and the plaintiff. could not exer- 
cise control over them until it should be determined whether the 
plaintiff was entitled to receive patents for them as part of the lands 
of said grant. In the meantime no rule of law or equity would re- 
quire the — to pay taxes thereon. The fact of the completion 
of the road some time before the patents issued to the plaintiff is not 
evidence of any fraudulent practice to prevent the issuance of the 
patent for the purpose of avoiding taxation, and, on the other hand, 
the proofs are positive and uncontradicted that both State and plain- 
tiff persistently tried to procure such issue. 

Second. That under the land-grant act of May 5th, 1864,said grant 
was a “float,” and did not attach to any particular lands until the 

route of the road had been definite y fixed and the lands had 
403 been selected and the selections had also been duly approved 

by the Secretary of the Interior; that as long as the claims 
of the plaintiff to these lands was not admitted and recognized, and, 
much more, as long as it was denied and disputed by the proper 
officers of the Government of the United States, and as long as 
patents were consequently withheld by said officers against the will 
and request of the plaintiff, the lands were not subject to taxation 
by the State. , 

Third. That under the Constitution and laws of the United States 
as well as under the constitution and laws of the State of Wisconsin 
the lands described in the plaintiff’s complaint were not subject to 
taxation in the year 1883; that the taxes levied and assessed thereon 
and the return thereof as delinquent by the town treasurer of the 
town of Worcester were and are illegal and void, and should be set 
aside, for the reason that said lands were both by the Constitution and 
laws of the United States as well as of the State of Wisconsin exempt 
— taxation in 1883, at the time said taxes were levied and assessed 
thereon. 

Fourth. That under the provisions of said act of Congress of May 
5th, 1864, the assessment and return of said lands for taxation was 

illegal and void, and the said tax is a cloud — — the plain- 
404 tiff 's title, and the plaintiff is entitled to prevail in this action 
and to the relief prayed for in this complaint. 


By the court: 
(Signed) CHAS. M. WEBB, Judge. 


—— — — OME 8s 
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Exceptions to Findings. 
Circuit Court, Price County. 


WISCONSIN CENTRAL RAILROAD Company, PI’ff, 
| ag’st 
Price County, Tae County CLERRK, and County TREASURER OF 
Price County, Def ’ts. 


And now comes the defendants, by their attorneys, Willis Hand, 
M. Barry, and A. R. Mead, and except to the court’s findings of fact 
and conclusions of law in the above-entitled case as follows: 


Exceptions to Findings of Fact. 


1. The defendants except to the following language contained in 
the first finding of. fact, viz: “All of the lands” * * * “are 
wild, unoccupied, and unimproved.” 

2. The defendants except to the fourth finding of fuct and to 

each part thereof as being against the evidence. Defendants 
405 except particularly to the following language contained 

therein, viz: “ Whereby the State conveyed to it all the lands 
described in the plaintiff’s complaint,” * * * “and that the 
grantee numed therein became vested thereby at the date thereof 
with absolute title in fee to the lands therein described ; that accord- 
ing to the true intent and meaning of said act of Congress of May 
5th, 1864.) * “and of the various acts of the Legislature of 
the State of Wisconsin conferring said grant upon the plaintiff, the 
plaintiff took no title to said lands” * * * “until it should re- 
ceive patents therefor;” also “ and that the plaintiff did not even 
then acquire any taxable interest in or to any specific lands until 
the grant had been —— thereto and said lands had been segre- 
gated from the — omain ; that until they were segregated and 
identified and the grant applied thereto the grant was a ‘ float.’” 

3. The defendants except to the following language contained in 
thedth finding of fact, viz: “ That the plaintiff had no means of identi- 
fying any particular lands which it would finally receive for the 
building of said road until it received patents therefor, as the Com- 
missioner of the General Land Office and the Secretary of the In- 

terior” * * * “might approve or reject the selections made 
406 by the plaintiff and might allow conflicting claims to said 

lands; that more than one-half of all the lands in the odd- 
numbered sections within the ten-mile limits had been disposed of 
by the General Government before and after May 5th, 1864, the date 
of the original grant, and before September, 1869 ; also that the con- 
struction to be given to said act of Congress was in doubt and un- 
settled, and the quantity of land granted to the State by said act for 
the benefit of the plaintiff was undetermined by the Secretary of the 
Interior, and was in dispute between the State and the United States, 
and the lends described in the complaint in this action, together 
with a large quantity of other lands, as well as the patents therefor 
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were withheld from the State and the plaintiff by the Secretary of 
the Interior, and the issuing of patents to the plaintiff was delayed 
by the action of the United States Government in consequence 
thereof, and the General Land Office of the United States had ex- 
clusive control in the first instance and the sole power of determin- 
ing how much and what lands the plaintiff was entitled to receive 
under said act of Congress and to decide all conflicting claims 
thereto ß * * “thatthe plaintiff” * * * “ wasdiligent 
and persistent in its efforts to procure said patents;” * * * 

“that the delay in their issue was caused entirely by the acts 
407 of the Government of the United States and the General 

Land Office against the protest of both the plaintiff and the 
State of Wisconsin, and in spite of continued and unintermitted 
efforts made by both plaintiff and State to obtain their issue by the 
Interior Department.’ 

4. Defendants except to the following language contained in the 
6th finding of fact, viz: “ But said selections had not been approved 
by the Secretary of the Interior, and had not been certified to the 
State of Wisconsin, and had not in any manner been identified as 
lands upon which the plaintiff would eventually receive patents.” 

5. The defendants except to the 7th finding of fact and to the 
whole and each part thereof. 


Exceptions to Conclusions of Law. 


1. Defendants except to the following language contained in the 
court’s first conclusion of law, commencing at the 24th line, viz: 
“Or by the General Government or by the State, provided the right 
of said party toa patent is not denied; also 36th line: And 
the patents being dated February 25th, 1884, rebuts any presump- 
tion that the lands were prior to that time subject to taxation ;” 
* * „ that the evidence offered by the defendants failed to over- 

come the prima facie evidence of the plaintiffs ”—i. e., the pat- 
408 ents; also line 43: “ Yet they were withheld from the plaintiff 

by the refusal of the Interior Department to determine conflict- 
ing claims thereto, and the plaintiff could not exercise control over 
them until it should be determined whether the plaintiff was 
entitled to receive patents for them as part of the lands of said 
grant. In the meantime no rule of law or equity would require 
the plaintiff to pay taxes thereon ;” also line 53: “And, on the 
other hand, the proofs are positive and uncontradicted that both 
State and plaintiff tried to procure such issue,” as not sustained by 
the evidence. 

2. Defendants except to the following language in the court’s 
second conclusion of law, third line: And the lands had been 
selected and the selections had also been duly approved by the 
Secretary of the Interior; that as long as the claims of the plaintiff 
to these lands was not admitted and recognized, and, much more, as 
long as it was denied and disputed by the proper officers of the 
Government of the United States, and as long as — were con- 
sequently withheld by said officers against the will and request of 
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the plaintiff, the lands were not subject to taxation by the State,” 
as not sustained by the evidence. 
409 3. The defendants except to the third conclusion of law 
and to each part thereof as not sustained by the evidence. 
4, The defendants except to the fourth conclusion of law and to 
each. part thereof as not sustained by the evidence. 
Dated Feb’y 19, 1885. 
WILLIS HAND, M. BARRY, & A. R. MEAD, 


Def'ts’ Att’ys. 


Signed by the defendants’ attorneys May 4th, 1885. 
WILLIS HAND, M. BARRY, Ax D A. R. MEAD, 
Def is Att’ys. 


Signed and settled by the judge of said court this 29th day of 


June, 1885. 7 
CHAS. M. WEBB, 
Circuit Judge. 


I hereby certify that the annexed and foregoing bill of exceptions, 
signed and settled this 29th day of June, 1885, in the case of Wis- 
consin Central Railroad Company vs. Price County et al., contains 
all of the evidence offered and received or offered and rejected in 


said case at the trial thereof. 
CHAS. M. WEBB, Judge. 
410 (Endorsements.) 


MILWAUKEE CounryY, 88: 


Frank Krehla, being duly sworn, says that at the city of Mil- 
waukee, in said county, & on the 18th day of May, 1885, he served 
the annexed proposed bill of exceptions on Edwin H. Abbott, the 
pl'ff's attorney, by delivering to & leaving with Howard Morris, the 
person & clerk in charge of the law office of said Edwin H. Abbott, 
a true copy thereof. Deponent further says that he knows the per- 
son so served as aforesaid to be the plaintiff 's attorney therein 
mentioned, and that said Howard Morris had charge of his said 
office at the time said service was made as aforesaid,and that said 
Edwin H. Abbott, the pl’ff’s att’y, was absent therefrom and could 


not be found. 
FRANK KREHLA. 


Sworn to before me May 18th, 1885. | 
CHAS. E. WILD, 
Notary Public, Wisconsin. 


Circuit court, Price county. W. C. R. R. Co., pl'ff, ag’st Price Co. 
et al., defendants. Exceptions to findings of fact & conclusions of 
law. Case No. 6. Copy. State of Wisconsin. Circuit court, Price 
county. Filed February 24, 1885. N. F. Norlin, clerk. Mead, 
Hand & Barry, def'ts att ys. Proposed bill of exceptions. Original. 
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Personal service of the within proposed bill of exceptions, together 
with a certified copy in long hand of the reporter’s minutes in said 
action, admitted this — day of May, 1885. Pl'ff's attorneys. 
Willis Hand, M. Barry, & A. R. Mead, def is att’ys. State of Wie- 
consin. Circuit court, Price county. Filed July 9th, 1885. N. F. 
Norlin, clerk. Filed Jul. 17, 1885. Clarence Kellogg, clerk sup. 
ot, Wis. 

411 Wis. Cent. R. R. Co. vs. Price Counry et al. 


ad oe DEPARTMENT OF THE INTERIOR, F. W. C. 
GENERAL LAND OFFICE, January 21st, 1885. W. J. D. 


I, N. C. McFarlane, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the original appli- 
cation and list No. 18 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers au- 
nexed thereto and endorsements thereon on file in my office; that 
I have compared such copy with such original, and the same is a 
true copy therefrom and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL.] N. C. McFARLANE, 
Commissioner of the General Land Office. 


Filed Jan’y 29, 85. N. F. Norlin, clerk cir. t. 
Filed July 17, 85. Clarence Kellogg, cl’k sup. Ct. 


412 STATE OF WISCONSIN: 
U. S. LAND OFFice at Eau CLAIRE, June 14, 1878. 


The Wisconsin Central Railroad Company, under and by virtue 
of the act of Congress entitled “An act granting lands to aid in the 
construction of certain railroads in the State of Wisconsin,” a 
proved May 5th, 1864, and a resolution explanatory of and in addi- 
tion to said act, approved June 21st, 1866, and under and in pursu- 
ance of the rules and regulations prescribed by the Commissioner of 
the General Land Office, hereby makes and files the following list of 
selections of public lands claimed by the said company as inuring 
to it, and to which it is entitled under and by virtue of the grants 
and provisions of the said acts of Congress, and the location of the 
line of route of the road of said company, being for the 7th section 
of the portion of the road from Stevens’ Point to Bayfield, com- 
mencing in lot seven (7), section nineteen (19), township thirty-nine 
(39) north, of range one (1) east, and ending in the northwest quarter 
of the southeast quarter of section twenty-two (22), township forty- 
three (8) north, of range two (2) west, the selections being par- 
ticularly described as follows : 
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413 Railroad List 
| | | | 
ad | 
No.“ Parts of section. 8 E S| Acres. Remarks. 
8 — 
| 4 8 & | 
| 
| ˙ ae 25.04 | 
1 — 1 ̃ | Se | 
3 NWTOf se P 40 
4 Setofse }--.-.---.-- © Codes ae 40 
„ 40 
1 3 281.52 
eren 
8 ts 1 * | 66 | 40 
9 8.9.10, 18, 14, 4 525 515.06 | 
. 1 320 
11 Ej of e 1 11 80 
12 Ne}fofse 1 11) “| “| 40 
138 | WIofse 14 114 80 
14 NY Hof ne 1 | 40 
15 Sof ne }---------- s 80 
16 E of nw 41 n 80 
17 NWTofnW 1 13 40 
18 Ne tofse 4 n 40 
19 Se of ne 4 15 * | 40 
| 20 Net}ofsw} ------- 15 lt Ws: 40 
| 21 WNofnwW n 80 
22 W sof sw} 1 „ ee Bree 80 
23 Nwtofn eee 1 40 
24 SW TOofW 2 140 10 40 
| W Stofnw}--------. 3 * 80 
1 3 — 320 
1 ů ͤ | * | 636.92 
28 NWT Of ne 1 40 
29 NZ ofn w} -------- e 80 
30 | SW TofsW ＋Iſ „ e 40 
1 n 640 
32 Ne of nw. 132 40 
33 W 3 of n w }-------- ing ht airs 80 
34 414 Am'ts brought | 
| 1 33 .-..| 4,338.53 
35 NWITof ne 17 40 1e 40 
36 | WZof n w } -------- | oy Be 80 
37 NWITOofs W. 17 | “ 40 
— 118 re a | 1 
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Railroad List—Continued. 
| N 

| | 8. | 

| mi | ; 
No. Parts of section. | 8 2 Acres. Remarks. 

: 3 5 3 

e 3 S | 8 | 
40 Setofne---..--- 21 40 1 40 
41 NWIZOf N w}------ r 40 
9 n 320 
43 | SWTof nw 23 me a 40 
44 W tofs W n 80 
45 Se of s W 23% 40 
46 E} of se 1 n 80 
47 — 27 ” | * 160 
48 E 3 of nw 27 “ | 80 
49 Nwtof n „ 40 
44. — ee 1 320 
— | 1 wert 320° 
2 | Lots 1, 2,3, 4, 7, 8. ae ae 
53 | 11,13, 18, 19, &20--. 31-4440 
54 Ne fofswW-w 13 39 1 40 
588 W 4 of sw 42 13 80 
910 44 61 
. 5 1 353.02 
ek . e 160 
3 44— i 320 
60  Wtofse}--.-.....-- n 80 
61 ———— 13 “ | “ | 586.66 

| E 3302.33 

6 | | 


Fees of register and receiver on above, at $1.00 each for each 160 
acres or any quantity approximate thereto, the deficit being less 
than 40 acres, 4108.00. 


415 State oF Wisconsin, County of Portage: 


I, Almanson Eaton, being duly sworn, depose and say that I am 
the land agent of the Wisconsin Central Railroad Company, formerly 
the Portage, Winnebago and Sy ee Railroad Company; that 
the foregoing list of lands which I hereby select is a portion of the 

ublic lands claimed by the said railroad company as inuring to 
it to aid in the construction of the road from the city of Portage by 
the way of Stevens’ Point to Bayfield and thence to Superior, on 
Lake Superior, for which a grant of lands was made by the acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and by act 
approved March 3d, 1875. 
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That the said lands are vacant, unappropriated, and are not inter- 
dicted mineral or reserved lands, and are of the character con- 
templated by the grant, being within the limits of ten miles on each 
side of the line of route for a continuous distance of twenty-six 
miles, being for the 7th section of the portion of said road between 
Stevens’ Point and Bayfield, commencing at lot seven (7), section 
nineteen (19), township thirty-nine (39) north, of range one (I) east, of 
the fourth principal meridian, and ending in the northwest quarter of 
the southeast quarter of section twenty-two (22), township forty- 


three (43) north, of range 2 west. 
ALMANSON EATON. 


416 Subscribed and sworn to before me this twenty-second day 


of May, A. D. 1878. , 
(SEAL. ] EMMONS BURR, 
. Notary Public. 


WISscoNnsIN CENTRAL RAILROAD Co., 
No. 28 State StRKeEt, Boston, August 1st, 1875. 


Know all men that Almanson Eaton, of Stevens’ Point, in the 
State of Wisconsin, is hereby appointed land agent of the Wisconsin 
Central Railroad Company from and after this date. 

In witness whereof the Wisconsin Central Railroad Compan 
has caused these presents to be signed by Gardner Colby, its presi- 
dent, thereunto lawfully authorized, and caused its common seal to 
be hereto affixed this Ist day of August, A. D. 1875. 

[CORPORATE SEAL. | GARDNER COLBY, 
President. 


U. S. Lanp OFFICE, 
EAu CLAInk, WISCONSIN, June 1st, 1878. 
We do hereby certify that we have carefully compared the fore- 
going copy with original appointment of Almanson Eaton as land 


agent of the Wisconsin Central Railroad Company, and that the | 


same is a true copy thereof. 
W. P. BARTLETT, Register. 
V. W. BAYLESS, Receiver. 


417 U. S. Lann Orrice, June 1st, 1878. 


We hereby certify that we have carefully and critically ex- 
amined the foregoing list of lands claimed by the Wisconsin Central 
Railroad Company under the grant to the State of Wisconsin by 
acts of Congress approved May 5th, 1864, and June 21st, 1866, and 
selected June Ist, 1878, by Almanson Eaton, its duly authorized 
agent, and we have tested the accuracy of said list by the plats and 
records of this office, and we find the same to be correct. 

And we further certify that the filing of said list is allowed and 
approved, and the whole of said lands are surveyed public lands of 
the United States, and within the limits of 10 miles on each side, 
and that the same are not, nor any part thereof, returned and de- 


-@. 
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nominated as mineral land or lands nor claimed as swamp lands, 
nor is there any homestead, pre-emption, State, or other valid claim 
to any portion of said lands on file or record in this office. 

We further certify that the foregoing list shows an assessment of 
fees payable to us allowed by the act of Congress approved July Ist, 
1864, and contemplated by the circular of instructions dated Janu- 
ary 24th, 1867, and addressed by the Commissioner of the General 
Land Office to registers and receivers of the United’ States land 

offices, and that the said company have paid to the under- 
418 signed, the receiver, the full sum of one hundred and eight 
dollars in full payment and discharge of said fees. 
W. P. BARTLETT, Register. 
V. W. BAYLESS, Receiver. 


(Endorsements:) Ex. F. List # 18. N.46,125. Application of 
A. Eaton, agent for Wis. C’t’l R. R. Co., for lands in 10-mile limits, 
7th section of grant. Filed Jan. 29, 1885. N. F. Norlin, clerk cir. 
> Price Co. Filed July 17, ’85. Clarence Kellogg, clerk sup. ot, 

is. 


419 Wis. Cen. R. R. Co. vs. Price Co. et al. 


ad DEPARTMENT OF THE INTERIOR, F. W. C. 
GENERAL LAND OFFICE, January 21st, 1885. W. J. D. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the —— appli- 
cation and list No. 16 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon on file in my office; that 
I have compared such copy with such original, and the same is a 
true copy therefrom and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. ] N. C. McFARLAND, 
Commissioner of the General Land Office. 


Filed Jan’y 29, 85. N. F. Norlin, clerk cir. c’t. 
Filed July 17, ’85. Clarence Kellogg, clerk sup. Ct. 


420 Strate or WISCONSIN: 


U. S. LAND Orrice at Eau CLAIRE. December 15, 1876. 


The Wisconsin Central Railroad Company, under and by virtue 
of the act of Congress entitled “An act granting lands to aid in the 
construction of certain railroads in the State of Wisconsin,” approved 
May Sth, 1864, and a resolution explanatory of and in addition to 
said act, approved June 21st, 1866, and under and in pursuance of 
the rules and regulations prescribed by the Commissioner of the 
General Land Office, hereby makes and files the following list of se- 
lections of public lands claimed by the said company as inuring to 
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it and to which it is entitled under and by virtue of the grants and 
provisions of the said acts of Congress and the location of the line 
of route of the road of said company, being for the 6th section of the 
portion of the road from Stevens’ Point to Bayfield, commencing in 
the southeast quarter of section thirteen (13), township thirty-six (36) 
north, of range one (1) east, and ending in lot number fourteen (14), 
section nineteen (19), township thirty-nine (39) north, of runge one 


(1) east, the selections being particularly described as follows: 


—— 


421 North of Base Line and West of 4th Principal Meridian. 
Railroad list. 
| 
| — | By 3 
No. Parts of section. 5 E Aeres. Remarks. 
| = | 8B = | 
gla | a | 
| 
1 316.19 
2 EIN Of nWů ß 3 77.87 
3 NWITOof nw 1 49.52 
4[Nefof ne 3 40 
5 Ne fof ne 2 n 40 
6 WZofne 1 80 | 
— — 14 | * 160 
neee 40 
9 W tofs W 8 80 
111111 19 37 “ 320 
— —„-—ꝛ 3 173.45 
1 ̃ͤ 1 320 
13 | Sesofn w}........} 211“ 40 
14 8 ne I 
3 eee e 
— 29 1860 
11111 ccc e 
SS —— 311ĩ„[ 170.65 
sy. =e ae ee 
2 — 738 “ 160 
21 EZOfse 4 . 80 
22 NWITIOof ne 1 40 
% 14 45.90 
24 Lots & 1. 2. & 3 (or ne ). 1177: “ | 188.41 | 
25 6—ůů —„—-—-— 171 [[ 208.80 
2ĩ²ßũ p . 32.45 
27 Se iofsW 222 211924924 @ 
28 | Sw 1... 19 39 — 180.78 
29 | 8e 19 1060 
30 — en 7) % 40 
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North of Base Line and West of 4th Principal Meridian—Continued. 


| 


S | Township. 


oe. a 
9 9 „ 


No. Parts of section. 8 

* 
32 E 4} of nW I 29 
33 | N w fof n w }..-.-.- 29 
34 E34 ofs WW 2 29 
35 Sw Tofs W 29 
36 WZofse 1 29 
37 | E 3 of s W 31 
38 | W 3 ofn e }----.---- 33 
39 Se of ne 33 

422 
40 8 1 
41 EIZOfs W 5 
42 NWT OfsWů a 5 
a 7 
44 Netofne }-._-.---- 9 
45 | Swtofne }.--.---. 9 
3 — 9 
3 .— 11 
48 Set of uw II 
L .. 
50 2 a ene 13 
J % 15 
1 — 17 
53 Ne iofse 17 
54 WZofse --_.----- 17 
55 Lat & 6 (u J of s r ). 3 
56 W 3 of ne 4 5 
57 Sefof ne 5 
58 N w}------..------- 5 
59 | N }-----.-..---.----| 7 
60 Ne} ofsw }....---- 7 
61 NRofSse 1 7 
62 SWITIof nu W222 17 
63 Lots #3 4&7 17 
64 Lots #1, 2, & 5 19 
65 | Se} ofne} 44 19 
66 Netofse} ....--.. 19 
67 | Wt ofse}-.-.... -| 19 
68 | E 3 of nw 21 
69 | Swiofnw}-......) 21 


— — L—————————— ten 


| 


Acres. | Remarks. 
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North of Base Line and West of 4th Principal Meridian—Continued. 


: 2 
No. Parts of section. 8 2 
g 2 2 
| 4 8 
171 — 283 37 
a 71 NWR¹Of nw 25 
| 72 Se} ofn wH-------- 2 
73 E 4} ofse }--..--.---- 29 * 
74 SWTofse 44 29 * 
75 NWZofSs WI 33 
4 Setofse}---.---- 33 * 
a — 35 * 
| | Swi — — 35 „ 
423 | | 
79 N}ofsed....| 35 37 
80 | S 3 of ne | 1 | 38 
81 — 3 
11 1 
83  S dof ne 1 Bees 
$4 Lote #1,2,5,4,85(0r_ >} = 
w). | 
85 N ofse 4 E 
1 1 
87 | Ej ofn w........., 0 
88 Swiofnw}---..... 9 “ 
89 Stofsw}----.---.| 9 “ 
ao |) t ake 
91 | Ed of nw} ---.---. 11. 
92 SWTofnW 1 
— 2 ie 
94 NZ of ne 4 13 * 
95 ERof nW 11 13 
| 98 Nwiofnw}--.... 13 “ 
— 15 * 
911 1 
9 
100 [Ne Aofse 44 9 
101 — — * 
add, 19 
103 SZ of ne 4 . 21; “ 
104 | 'Stofnw} — © . 
1111 2 
106 | Nw ofs ef — 23 


Remarks. 


——ñ—ww— — —᷑ -. — T . 
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— — ne ee 


— — — ͤꝙb?TW—h— — — ee 
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— — —ñ̃ — d — —— 22 


333 @ 66 4 
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North of Base Line and West of 4th Principal Meridian—Continued. 


7 | 

4 
No. Parts of section. 8 2 ¢ | Acres. | Remarks. 

| | Sis 

. 40818 
107 | Se} of se} 4 23 | 38 2 40 
i, — n 320 
eS A Bak Be 155 
(A. yy & | Boe Be 160 
4 — 8 r 320 
112 | Ne of se}---.---- i 40 
113 | W gofs e}----- .---- ah Mit Se 80 
Ee n 624.84 
115 | S sof ne 4 14 80 
116 E3 ofs W 2 33 4 80 
117 | Lots #3,4,@5(orn | 35; “| “ 159.50 

w }). | | 

| . 

| | | | 16,770.32 

424 3 16,770.32 
118 N wt of sw }-| 33 38 2 40 
218 25 2 160 
120 N 3 of s w }-~.------- F 80 
121 | NIofse 4 n 80 
Be tO — “ 71100 
123 | NWYWITIOfse 4 27 “ 40 
4 29 * 160 
125 Ne Zofse 44 . 29 40 
126 WZ ofse e222 n 80 
127 | an. .---------- 31 4704.31 
22311 —— L 320 
129 Netofs w 4 LA 420 
130 N of se 1 2 80 
. 385 ⁶ ü6VWP-ꝛ 320 | 
132 NwiofswH....... 35 4 | 40 
133 W dof ne 1 36 3 173.49 
134 Seo fn e- 1 36 “ 40 
. a 160 
136 Ne kofse 4 9 eh Bee 40 | 
137 |. W 4 of se3.........;18' * | * 80 
138 WI of ne 1 1 «| 77.36 
139 Se of ne 1 40 
r | Beet be) 314.33 
88 1 ⸗6„ 160 
142 | W 3 of s 1 212: 80 
143 8 of ne 4 1251“ 1 * 80 
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North of Base Line and West of 4th Principal Meridian—Continued. 


> ee 1 
4 8 
— | « 
No. Parts of section. 8 3 g | Acres. Remarks. 
3 8 * 
— — | 
| | 
Lots #1, 2, 6, &7----| 1 38 | 3 149.66 
145 Se of ne i. 1 440 
„ e 
— — 138320 
148 Nei ofse 4 1 40 
149 WZofse 1 13 80 
„ — 25 320 
151 Net}ofswH.-.. 25 * 40 
152 W 3 of s w } ~------- 1 80 
153 NZofse 1 n 80 
| | ere: 25 39 3 320 
155 S of n W112 9 36 2 80 
| zo "21,660.47 
i 


| ae ae 
135 qr. sections, @ $2.00, $270 fees. 


425 Srate oF Wisconsin, County of Portage: 


I, Almanson Eaton, being duly sworn, depose and say that I am 
the land agent of the Wisconsin Central Railroad Company, formerly 
the Portage, Winnebago and Superior Railroad Company ; that the 
foregoing list of lands which I hereby select is a portion of the 
public lands claimed by the said railroad company as inuring to it 
to aid in the construction of the road from the city of Portage, by 
the way of Stevens’ Point, to Bayfield, and thence to Superior, on 
Lake Superior, for which a grant of lands was made by the acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and by act 
approved March 3d, 1875; that the suid lands are vacant, unappro- 
priated, and are not interdicted, mineral, or reserved lands, and are 
of the character contemplated by the grant, being within the limits 
of twenty (20) miles on each side of the line of route for a continu- 
ous distance of twenty miles, being for the sixth section of the por- 
tion of said road between Stevens’ Point and Bayfield, commencing 
in the southeast quarter of section thirteen (13), township thirty-six 
(36) north, of range one (1) east, and ending in lot — four- 


teen (14), section nineteen (19), township thirty-nine (39) north, of 
ALMANSON EATON. 


range one (1) east. 
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426 Subscribed and sworn tu before me this seventh day of De- 
cember, A. D. 1876. 
D[sxAL.] GEO. W. HUNGERFORD, 
Notary Publie. 


WISCONSIN CENTRAL RAILROAD Co, 
No. 28 Strate Sr., August 1st, 1875. 


Know all men that Almanson Eaton, of Stevens’ Point, in the 
State of Wisconsin, is hereby appointed land agent of the Wisconsin 
Central Railroad Company from and after this date. 

In witness whereof the Wisconsin Central Railroad Company has 
caused these presents to be signed by Gardner Colby, its president, 
thereunto lawfully authorized, and caused its common seal to be 
hereunto affixed this first day of August, A. D. 1875. 

DL. s.] GARDNER COLB V, President. 


| . U. S. LAx D OFFice, 
Eau CLAI RE. Wisconsin, December 15, 1876. 


We do hereby certify that we have carefully compared the fore- 
going copy with original appointment of Amanson Eaton as land 
agent of the Wisconsin Central Railroad Company, and that the 


same is a true copy thereof. 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


427 U. S. Lanp OFFICE, 
Eau Crarre, Wis., Dec. 15, 1876. 


We hereby certify that we have carefully and critically exam- 
ined the foregoing list of lands claimed by the Wisconsin Central 
Railroad Company under the grant to the State of Wisconsin by 
acts of Congress approved May 5th, 1864, and June 21st, 1866, and 
selected December, 1876, by Almanson Eaton, the duly authorized 
agent, and we have tested the accuracy of said list by the plats 
and records of this office and we find the same to be correct; and 
we further certify that the filing of said list is allowed and approved 
and the whole of said lands are surveyed public lands of the United 
States and within the limits of twenty miles on each side, and that 
the same are not, nor any part thereof, returned and denominated 
as mineral land or lands nor claimed as sap lands, nor is there 
any homestead, pre-emption, State, or other valid claim to any por- 
tion of said lands on file or record in this office. | 

We further certify that the foregoing list shows an assessment of 
fees, pavable to us, allowed by the act of Congress approved July 
Ist, 1864, and contemplated by the circular of instructions dated 
January 24th, 1867, and addressed by the Commissioner of the 

General Land Office to registers and receivers of the United 
428 States land offices, and that the said company have paid to 
the undersigned, the receiver, the full sum of two hundred 


256 THE WISCONSIN CENTRAL RAILROAD oo. vs. 
and seventy dollars ($270) in full payment and discharge of said 
fees. 

W. P. BARTLETT, Register 


JAS. M. BRACKETT, Receiver. 


(Endorsements:) Ex. E. List#16. M. 39,298. Div. F, 43. A p- 
plication of Almanson Eaton for indemnity lands in 6th section of 
grant to Wis. C’'t’l. R. R. Co. Filed January 29, 1885. N. F. Norlin, 
clerk cir. et. — 

x. H. 


Wis. Cent. R. R. Co. vs. Price Co. et al. 
“7. DEPARTMENT OF THE INTERIOR, F. W. C. 


GENERAL LA& D OrFice, January 21s, 1885. W. J. D. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the original appli- 
cation and list No. 18 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon on file in my office; that I 
have compared such copy with such original and the same is a true 

copy therefrom and of the whole thereof. 
429 n testimony whereof I have hereunto subscribed my name 
and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. 
[SEAL. ] N. C. McFARLAND, 
Commissioner of the General Land Office. 


STATE OF WISCONSIN: 


U. S. Lanp Orricx at Wausau, December 9, 1876. 


The Wisconsin Central Railroad Company, under and by virtue of 
the act of Congress entitled “An act granting lands to aid in the 
construction of certain railroads in the Stateof Wisconsin,” approved 
May 5th, 1864, and a resolution explanatory of and in addition to 
snid act, approved June 21st, 1866, and under and in pursuance of 
the rules and lations prescribed by the Commissioner of the 
General Land Office, hereby makes and files the following list of se- 
lections of public lands claimed by the said company as inuring to 
it, and to which it is entitled under and by virtue of the grants and 
provisions of the said acts of Congress, and the location of the line 
of route of the road of said company, being for the sixth section of 
the portion of the road from Stevens’ Point to Bayfield, commenc- 
ing in the southeast quarter of section thirteen (13), township thirty- 

six (36) north, of range one (I) east, and ending in lot number 
430 fourteen (14), section nineteen (19), township thirty-nine (39) 
north, of range one (1) east, the section being particularly de- 
scribed as fullows: 


Pee LF an ee = 


36—343 
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8. 

No. Purts of seetion. 8 2 ¢ | Acres. Remarks. 
1 — te — g 
ee d S c 
5 1 
. 21/98/80; S008 
| E} of 8 w } - „ 80 
| W tof ne 1 Tt fg Be 80 
1 ̃ ⁵—— © 2 eet ae 320 
NWIOf se . | * 40 
Ne frof nw 1 | 37 32e 38.70 
SWiof uv n 40 
S8erofse 1 33 40 
| Ndof nw 112 80 
Se rofse - mn 1 40 
Se iofse 4 13 40 
EA of ne 1 Bie | 80 
| Nwiofne }...-..-- 23 | « 40 
Nefof ne 1 35 40 
| Ned of ne 1 11 38 “ 40 
11 ͤ3B*ͤ?1B3A—— mir 320 
| WH BOG OB — 1 80 
Setofse 1 a 40 
1 — — — n 640 
— mitment 3° 320 
E 3 of n w 44. A Bel Be: 80 
1111111 2 242 160 
WIZofse 4 23 39 | Se 80 | 
| 8S 6 6 © S cece cee. A ech tbe: 80 
aa eee —— „ 80 | 
(A & oe ale 640 
Se}ofse}_........| 1 36 4e 40 
S8eftof ne Ate! Ge 40 
W tof nW Bee Be 110.77 
WIIofsW . 80 
NWITIOofse 4 5 36 4e 40 
11666 1 326.44 
Ne } of 8 w }-.----.-- 4 40 
14 n 87.32 
S8 of nw 989 4 80 
EA Of W 7 9ũ 4 80 
| Nwiofswi.| 9; “| “ 40 
482 Ne of ne 1 11! “| “ 40 

- Aa e, ) ™ 640 
W tofn w }...--.-.) 15; “* | “ 80 
68 ?—ü—ä I. 160 
Nefofse 111 40 
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Railroad List—Continued. 


| 
No. 


Parts of section. 


Section. 
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Lots 1 & 2 (in n e })-- 
Swiofsw} 3 
Lots 3 & 4 (in s e 3) 
Setofse} 


S w tof se}.-.-. 
W 3 of se}.-- 
Set ofse 4 
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Railroad List—Continued. 
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| Remarks. 
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31 | 37 4e 
37 |4e 
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15 
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33 
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|: Nwtofsw I 33 


‘uonoag | 


— a ee ne ee 
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15 


46＋ 34 „„ „„ „4 „ͤ„ 14 „ 


— — 
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| 


| weal 
(in s w 4) 11 | 
eee 


tof ne 1 18 | 
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„ — 
Ee 
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+ of n w 42 
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tof s e 1 15 
re eee 


of 14 
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10 


920 
11 
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t 
x ae 
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W 
| Nw 


w tof n w 4 
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1X77 
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S8 ofs 0 


Parts of section. 


1 


Nw 
E 3 of n w }-..-.-.-.'| 23 


Setofne 


S 4 of se }.--..----- 
Seiofse 
Wiofne 
W 
| Bet 


Lots 1 & 2 


„ —— 
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Railroad List—Continued. 


— ee — eee ne 


— ———— — — e-ae- + oe 


— — — =e 


* — 


—— — ͤĩ— 


— — - 
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—— ee — 


8. 
Parts of section. § E gS 
35 88 
& S 
Setofse 433 | 38 4e 
W tof ne — a 
Setofn w }-..--. =| oi * | * | 
S 3 F 35 66 ec | 
DP ccenusasaccascese| Lr 
S e 3 of s WIT n 
1 —— mi ye 
N e of s w a Fea 
W 4 of sw W 1IV 89144 
ey — 1 
Lots 1 4222 Le 
NyWITOf ne 4 n 
8 n 
Lots 1, 2, & 3......-- * 
Netofs Ww 27 „ 
Neofse 4 A 
NWITIOof n Ww 1 
Jo — e 
SWITofse 4 33ũ | * 
Ne- 1 35 44 
435 Nw}--------- 35 4.6 
N w } of s WAZ. 35 ies 
Setofsw}-......, 35 “| 
Ne tof se — 3124 
Wf — 35 39 4e 
SWiof nw 5 36 5 e| 
Swi — — 2 22 eeee coee 5 os | 2 
11111 71,4 | @ | 
N e } of sw }..-..-.. A oll Gx 
W 4 of s w} ---.---- | Get Se 
1 17; * | « 
| E dof s w }....---...| mie] et 
8 wi} 
Eg of ne. 37 5 e 
Lots 2, 5, 6, 5, & 10 -- si *)|* 
— 2 — 1 


622 „„ „„ „„ „„ „4 ͤ„ö!rr„ „ 
— 2 a a> ap ap 
ewe @ @ @ @& 

=-ee „„ „„ „„ 

eee 2922222. 


Remarks. 


PRICE COUNTY ET AL. 


— 
Parts of section. 8 2 5 | Acres. Remarks. 
258 — g 
v 3 E | 
N w RfW 17 37 5 40 
| Nwiof se}.......| 17; * | * 40 
| Set ofn ed ........| 19; “ | * | 40 
Ne tofse}.--.-..-- 111 
NIofne 4 1 80 
WIofnW n 80 
Se of uw. 20 40 
| OO 1— ä a * 3 160 
WF BOO — n 80 
0 40 
— 5 385 e 295.28 
|Sezofnw}-......, 5; “* | * | 40 
Swi — . cecsecea co 5 38 Se 160 
BO wim F1 *\* 330.83 
een 7|' * |.% 86.33 
486 Nwtofse}.. 7 40 
S Hof ne 17 80 
S8 of uw 422 3 80 
NZofs w n 80 
Se tofse F 40 
Setof ne 4— 4 at Sx 40 
129. ——— | * | * 173.09 : 
N 3 of s Ww 19 “ 2 86.22 
E ofse 1 > | Beet 80 
NWZofse 1 n 40 
' Set of se} -.-.---- n 40 
Lots 3, 5, & 6———- 19 39 5e 101.45 
N w } of uw & J. 28 oe 40 
S w 3 of sw }------./ 29; “ | “ 40 
E ofse}..-.-.-... — 80 
Sw }ofse}---.---- 29 “ ae 40 


437 Srate or Wisconsin, County of Portage: 


I, Almanson Eaton, being duly sworn, depose and say that I am 
the land agent of the Wisconsin Central Railroad Company, formerly 
the Portage, Winnebago and Superior Railroad Company ; that the 
foregoing list of lands which I hereby select is a portion of the pub- 
lic lands claimed by the said railroad company as inuring to it to 
aid in the construction of the road from the city of Portage, by the 
way of Stevens’ Point, to Bayfield, and thence to Superior, on Lake 


— — —— — 
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Superior, for which a grant of lands was made by the acts of Con- 
gress approved May 5th, 1864, and June 21st, 1866, and by act ap- 
proved March 3d, 1875. 
That the said lands are vacant, unappropriated, and are not in- 
terdicted, mineral, or reserved lands and are of the character con- 
templated by the grant, being within the limits of twenty (20) 
miles on each side of the line of route for a continuous distance of 
twenty miles, being for the sixth section of the portion of said road 
between Stevens’ Point and Bayfield, commencing in the southeast 
quarter of section thirteen (13), township thirty-six (36) north, of 
range one (I) east, and ending in lot numbered fourteen (14), section 
nineteen (19), township thirty-nine (39) north, of range one (1) east. 
ALMANSON EATON. 


438 Subscribed and sworn to before me this seventh day of 
December, A. D. 1876. 
[SEAL. ] GEO. W. HUNGERFORD, 
Notary Public. 


A WISCONSIN CENTRAL RAILROAD Co., 
No. 28 State Street, Boston, August 1st, 1875. 


Know all men that Almanson Eaton, of Stevens’ Point, in the 
State of Wisconsin, is hereby appointed land agent of the Wisconsin 
Central Railroad Company from and after this date. 

In witness whereof the Wisconsin Central Railroad Company has 
caused these presents to be signed by Gardner Colby, its president, 
thereunto lawfully authorized, and caused its common seal to be 
hereunto affixed this first day of August, A. D. 1875. 

Dr. s.] GARDNER COLBY, Pres’. 


U. S. LAND Orricx. 
Wausau, Wisconsin, December 9th, 1876. 


We do hereby certify that we have carefully compared the forego- 
ing copy with original appointment of Almanson Eaton, as land agent 
of the Wisconsin Central Railroad Company, and that the same is a 


true copy thereof. 
S. H. ALBAN, Register. 
D. L. QUAW, Receiver. 


439 U. S. LAND Orrice, Wausau, WIS., Dec. 9, 1876. 


_ We hereby certify that we have carefully and critically 
examined the foregoing list of lands claimed by the Wisconsin Cen- 
tral Railroad Company under the grant to the State of Wisconsin 
by acts of Congress approved May Sth, 1864, and June 21st, 1866, 
and selected December, 1876, by Almanson Eaton, the duly author- 
ized agent, and we have tested the accuracy of said list by the plats 
and records of this office and we find the same to be correct; and 
we further certify that the filing of said list is allowed and approved 
and the whole of said lands are surveyed public lands of the United 


„ 
* 8 n jai —— 
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States and within the limits of twenty miles on each side, and that 
the same are not nor any part thereof returned and denominated 
as mineral land or lands, nor is there any homestead, pre-emption, 
State, or other valid claim to any portion of said lands on file or 
record in this office. : 

We further certify that the foregoing list shows an assessment of 
fees, payable to us, allowed by the act of Congress approved July 
Ist, 1864, and contemplated by the circular of instructions dated 
January 24th, 1867, and addressed by the Commissioner of tlie Gen- 

eral Land Office to registers and receivers of the United States 
440 land offices, and that the said company has paid to the under- 

signed, the receiver, the full sum of two hundred & eighty- 
five & P ($285.23) — in full payment and discharge of said fees. 


S. H. ALBAN, Register. 
D. L. QUAW, Receiver. 


(Endorsements:) #18. M. 38,463. Div. F #2. Land office, 
Wausau, Wis., Dec., th, 1876. 6th section Wis. Cen. R. R. selec- 
tions, indemnity. Filed January 29, 1885. N. F. Norlin, clerk 
cir. et. Filed July 17, 1885. Clarence Kellogg, cl’k sup. c’t Wis. 


441 Wis. Cent. R. R. Co. vs. Price Co. et al. 


he DEPARTMENT OF THE INTERIOR, F. W. C. 
GENERAL LAND Orricx, January 21, 1885. W. J. D. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true copy of the original appli- 
cation and list No. 15 of the Wisconsin Central Railroad Company 
for patents on lands therein described, together with all papers an- 
nexed thereto and endorsements thereon on file in my office; that 
I have compared such copy with such original, and the same is a 
true copy therefrom and of the whole thereof. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

DLsxaL.] N. C. McFARLAND, 
Commissioner of the General Land Office. 


Endorsed :}] Filed January 29, 1885. N. F. Norlin, clerk cir. et. 
Filed July 17, 1885. Clarence Kellogg, clerk sup. c’t Wis. 


StaTE OF WISCONSIN: 


U. S. LAND Orrice at Eau Cratre, December 15, 1876. 


The Wisconsin Central Railroad Company, under and by virtue 
of the act of Congress entitled “An act granting lands to aid 

442 in the construction of certain railroads in the State of Wis- 
consin,” approved May 5th, 1864, and a resolution explana- 

tory of and in addition to said act, approved June 2lst, 1866, and 
under and in pursuance of the rules — regulations prescribed by 
the Commissioner of the General Land Office, hereby wakes and 
files the following list of selections of public lands claimed by the 
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said company as inuring to it and to which it is entitled under and 
by virtue of the grants and provisions of the said acts of Congress, 
and the location of the line of route of the road of said company, 
being for the 6th section of the portion of the road from Stevens’ 
Point to Bayfield, commencing in the southeast quarter of section 
thirteen (13), township — six (36) north, of range one (1) east, and 
ending in lot number fourteen (14), section nineteen (19), township 
thirty-nine (39) north, of range 1 east, the selections being particu- 
larly described as follows: 


443 North of Base Line and East of 4th Principal Meridian. 
Railroad list. 


No. Parts of section. Acres. : Remarks. 


| Township. 
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No Parts of section | 8 
30 SZ of nw} -------- 23 
31 Lot #1, 2, & 4 | 25 
32 Sw tofse}----.--.| 25 
9 
34 Ndof n wt 1 ——— 27 
35 Se} ofs W444 27 
36 EZofs e 27 
37 | Sw } of se 1 | 27 

| 

| 444 : 
38 1 


39 Sven e 31 


40 Lots & 2, 3, 4, 7, 8, 9, 
10, 11. 12 


13, 14, 15, 16, 17, 18, 


a 
— 


NWIoOof nw 
Netofs w }-------- | 
w } of se }.------- ! 
ts #5 & 6..._-..-- | 
4 of nw } 
e+ ofsw} 2 | 
wiofse} 
w oft ne} 
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North of Base Line and East of 4th Principal Meridian —Continued. 


) Remarks. 


4,672.32 


4,672.32 
320 


40 


— ͤ ʒ——z — 


‘ _— 
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North of Base Line and East of 4th Principal Meridian—Continued. 


S | Township. 


No. Parts of section. 5 
| 8 
66 | ä 21 
67 Ne x of Wa 23 
68 | WZof se 23 
69 Se of se 4 23 
— ee 25 
71 | S3 of sw }-.------- 27 
72 Ni of ne 4222 31 
73 | Lots #1, 4, 6, 9, 10, | 31 
& 20. 
74 Netsofse} -------- 31 
445 
75 Ne } of nw. 33 
Oi WS @ Ws cocccss 33 
26) ey 
78 | Sed of nw — 35 
A er 35 
80 | N wt“ sel 35 


Acres. 


Remarks. 


160 
40 
80 
40 


10,488.96 | 


North of Base Line and West of 4th Principal Meridian. 
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North of Base Line and West of 4th Principal Meridian—Continued. 
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1 | 
meee © eee 
No. Parts of section. 3186 5 Remarks. 
| 28 = S — 
* | 5 alia! 2 
| 
97 SWTofse 4 13 | 36 IW] 40 
98 Nw “sw }.-....-- — 40 
99 | 82 66 1 23 66 44 80 
. n 80 
101 | —ͤ —— 3 160 
| : | 18,241.22 
| | | | 18,241.22 
102 | N w } of s w }-; 25 37 1 40 
106 | EF — 21 | “ | “ | 320 
104 EI ofnw}--.-.---. „ 3 80 
105 | Sw} “ nw 1 27 | 40 
1 | | * 160 
107 NIA of nw > 80 
11 138 80 
109 Sw3 “se }--------- | 1 40 
110 | Nw“ n W aa | a 40 
Se ae P 80 
r 160 
4c 18 160 
0 5 „ 160 
115 NW Tofse 4 35 “| 40 
116 Se} “ se 4 8114 | 40 
117 | Nots #1, 2, & 3. Si*;* 109.60 
118 Swtofne} 8 35 E 40 
| | | 14,910.82 | Acres. 
93 qr. sections, @ $2.00, = $186.00. 


447 


Srarz oF Wisconsin, County of Portage: 


I, Almanson Eaton, being duly sworn, depose and say that I am 
the land agent of the Wisconsin Central Railroad Company, formerly 
the Portage, Winnebago and Superior Railroad Company ; that the 
foregoing list of lands which I hereby select is a portion of the pub- 
lic lands claimed by the said railroad company us inuring to it to 
aid in the construction of the rund from the city of Portage by the 
way of Stevens’ Point to Bayfield, and thence to Superior, on Lake 


Superior, for which a grant of land was made by the acts of C 


* 


on- 
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gress approved May 5th, 1864, and June 21st, 1866, and by act ap- 
proved March 3d, 1875; that the said lands are vacant, unappro- 

riated, und are not interdicted mineral or reserved lands, and are 
of the character contemplated by the grant, being within the limits 
of ten (10) miles on each side of the line of route for a continuous 
distance of twenty miles, being for the 6th section of the portion of 
said road between Stevens’ Puint and Bayfield, commencing in the 
southeast quarter of section thirteen (13), township thirty-six (36) 
north, of range one (1) east,and ending in Jot number fourteen (14), 
section nineteen (19), township thirty-nine (39) north, of range one 


(1) east. 
ALMANSON EATON. 


448 Subscribed and sworn to before me this seventh day of De; 
cember, A. D. 1876. 
[SEAL. ] GEO. W. HUNGERFORD, 
, Notary Public. 


WIsconsIn CENTRAL RAILROAD Co., 
No. 28 State Sr., Boston, August 1st, 1875. 


Know all men that Almanson Eaton, of Stevens’ Point, in the 
State of Wisconsin, is hereby appointed land agent of the Wiscon- 
sin Central Railroad Company from and after this date. 

In witness whereof the Wisconsin Central Railroad Company has 
caused these presents to be signed by Gardner Colby, its president, 
thereuntolawfully authorized, and caused its common seal to be here- 
unto affixed this first day of August, A. D. 1875. 

[I. s.] GARDNER COLBY, Pres’t. 


U. S. LAND OFFICE, 
Eau CLAIRE, Wisconsin, December 15, 1876. 


We do hereby certify that we have carefully compared the fore- 
going copy with original appointment of Almanson Eaton as land 
agent of the Wisconsin Central Railroad Company, and that the 


same is a true copy thereof. . 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


449 U. S. LAND OFFICE, 
Eau CLAIRE, WIS., Dec. 15, 1876. 


We hereby certify that we have carefully and critically examined 
the foregoing list of lands claimed by the Wisconsin Central Rail- 
road Company under the grant to the State of Wisconsin by acts of 
Congress approved May 5th, 1864, and June 21st, 1866, and selected 
December, 1876, by Almanson Eaton, the duly authorized agent, 
and we have tested the accuracy of said list by the plats and rec- 
ords of this office, and we find the same to be correct; and we fur- 
ther certify that the filing of said list is allowed and approved and 
the whole of said lands are surveyed public lands of the United 
States and within the limits of ten (10) miles on each side, and that 
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the same are not nor any part thereof returned and denominated as 
mineral land or lands nor claimed as swamp lands, nor is there any 
homestead, pre-emption, State, or other valid claim to any portion 
of said lands on file or record in this office. 

We further certify that the foregoing list shows an assessment of 
fees, payable to us, allowed by the act of Congress approved July 
Ist, 1864, and contemplated by the circular of instruction dated 
January 24th, 1867, and addressed by the Commissioner of the 

General Land Office to registers and receivers of the United 
450 States land offices, and that the said company have paid to 
the undersigned, the receiver, the full sun of one hundred 
and eighty-six dollars ($186.00) in full payment and discharge of 


said fees. 
W. P. BARTLETT, Register. 
JAS. M. BRACKETT, Receiver. 


(End’s:) List #15. M. 39,298. Div. F #2. Application of Al- 
manson Eaton for lands in 10-mile limits of grant to Wis. C't'l R. 
R. Co., 6th section. Ex. D. Filed January 29, 1885. N. F. Nor- 
lin, clerk cir. e't. : 


Ex. G. Filed January 29, 1885. N. F. Norlin, clerk cir. c’t Price 
Co. Filed July 17, 1885. Clarence Kellogg, cl’k sup. c't Wis. 


Wis. Cent. R. R. Co. vs. Price Co. et al. 


DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND Orrick, W. J. D. 
Wasninoton, D. C., Oct. 28th, 1884. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed, on pages one to twenty-three, 
inclusive, are copies of patents, numbered eight and nine, issued to 
the Wisconsin Central Railroad Company January 9th and August 
10th, 1878, so far as they relate to lands in townships 34 to 40 N., 
inclusive; that I have compared each of said copies with the origi- 
nal thereof of record in my office, and that each such copy is a true 
copy of such original and of the whole thereof, so far as relates to 
lands in the townships above mentioned. 
451 In testimony whereof [ have hereunto subscribed my name 
and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. . 
[SEAL. ] L. HARRISON, 
Acting Commissioner of General Land Office. 


The United States of America to all to whom these presents shall 
come, Greeting: 

Whereas by the act of Congress approved May ö, 1864, entitled 
“An act granting lands to aid in the construction of certain 
ru ilroada in the State of Wisconsin,“ and a resolution explan- 
atory of and in addition to said act, approved June 21, 1866, and 
un act authorizing change of line, approved March 3, 1875, 
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authority is given to the Wisconsin Central Railroad Company, a 
corporation existing under the laws of the State of Wisconsin, to 
construct a railroad under certain conditions and stipulations, as 
expressed in said acts, and provision is made for granting to the 
State of Wisconsin, for the use and benefit of said railroad com- 
pany, “every alternate section of public land designated by odd 
numbers for ten sections in width on each side of said railroad; ” 

And whereas it is further enacted that in case it shall appear that 
the United States have, when the line or route of said road is defi- 

nitely fixed, sold, reserved, or otherwise disposed of any sec- 
452 tions or parts thereof granted as aforesaid, or that the right 

of pre-emption or homestead has attached to the same, then 
so much land is set apart to be selected for the purposes aforesaid, 
nearest to the tier of sections above specified, as shall be equal to 
the lands which the United States have sold or otherwise disposed 
of or to which the right of pre-emption or homestead has attached, 
provided that the lands to be so located shall in no case be further 
than twenty miles from the line of said road; 

And whereas it is further enacted by the seventh section of said 
act that when the Governor of the State of Wisconsin shall certify 
that any section of twenty consecutive miles of said road is com- 
pleted in a good, substantial, and workmanlike manner as a first- 
class railroad patents shall issue to said company for the lands 
thereby granted ; 

And whereas it is shown by certificates of the Governor of the 
State of Wisconsin bearing dates November 20th, 1872; August 
16th, 1873; February 13th and 20th, 1874; December 29th, 1875; 
October 30th, November 15th, and December 27th, 1876, and maps 
therewith, now on file in the General Land Office, that the said Wis- 
consin Central Railroad Company has completed and equipped in 
the manner prescribed by said acts its line of road from Portage 
City to Ashland, in section fourteen, township forty-five north, range 

three west, fourth principal meridian ; 
453 And whereas certain tracts have been selected by Almanson 
Eaton, the agent for the Wisconsin Central Railroad Company, 
as shown by his original lists of selections, bearing dates December 
7th and 11th, 1876, and certified under dates December 9th, 15th, 
and 19th, 1876, by the registers and receivers at Eau Claire, Wausau, 
and Bayfield, Wisconsin, the said tracts being described as follows : 


North of base line and east of fourth principal meridian : 
Township Thirty-six, Range One. 


All of section one, containing seven hundred and sixty-seven 
acres and twenty-hundredths of an acre; the north half of the 
southwest quarter, the north half of the southeast quarter, and the 
north half of section three, containing five hundred and sixty-one 
acres and forty-four hundredths of an acre; the west half of the 
southeast quarter, the northeast quarter, and the west half of section 
five, containing five hundred and ninety-two acres and eighty-eight 
hundredths of an acre; the east half of the northeast quarter, the 


ae 
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southwest quarter of the northeast quarter, the east half of the 
southwest quarter, the southwest quarter of the southwest quarter, 
and the southeast quarter of section eleven, containing four hun- 

dred acres; the north half of the southeast quarter, the north- 
454 east quarter, and the west half of section thirteen, containing 

five hundred and sixty acres; the southeast quarter of the 
northeast quarter, the east half of the southeast quarter, and the 
southwest quarter of the southeast quarter of section fifteen, con- 
taining’ one hundred and sixty acres. 


Township Thirty-seven, Range One. 


The southwest quarter of the northeast quarter and the west half 
of the southwest quarter of section one, containing one hundred and 
twenty acres; the northeast quarter of the southeast quarter and 
lots six and seven of section seven, containing one hundred and 
twenty acres; the east half of the northeast quarter, the southwest 
quarter of the northeast quarter, lots eleven, twelve, seventeen, 
eighteen, nineteen, and twenty, and the southeast quarter of section 
— five hundred and twenty acres; the northeast 
quarter of the southwest quarter and the southeast quarter of sec- 
tion twenty-one, containing two hundred acres; the southwest 
quarter of the northeast quarter and the south half of the northwest 
quarter of section twenty-three, containing one hundred ond twenty 
zeres; lots one, two, and four and the southwest quarter of the 
southeast quarter of section twenty-five, containing one hundred 
and thirteen acres and twenty-hundredths of an acre; the north- 

east quarter, the north half of the northwest quarter, 
455 the southeast quarter of the southwest quarter, the cust half 

of the southeast quarter, and the southwest quarter of the 
southeast quarter of section twenty-seven, containing four hundred 
acres; the south half of section twenty-nine, containing three hun- 
dred and twenty acres; the southwest quarter of the northeast 
auarter, lots two, three, four, seven, eight, nine, ten, eleven, twelve, 
thirteen, fourteen, fifteen, sixteen, seventeen, eighteen, nineteen, 
and twenty, and the southeast quarter of section thirty-one, con- 
taining nine hundred and twenty-two acres and twelve-hundredths 
of an acre; all of section thirty-three, containing six hundred and 
forty acres; all of section thirty-five, containing six hundred and 
forty acres. 


Township Thirty-eight, Range One. 


The west half of the northeast quarter and the west half of sec- 
tion one, containing three hundred and ninety-nine acres and twenty- 
five hundredths of an acre; the northeast quarter of the northeast 

uarter, the west half of the northeast quarter, the east half of 
the northwest quarter, the northwest quarter of the northwest quar- 
ter, and the northeast quarter of the southwest quarter of section 
three, containing two hundred and eighty-two acres and seventy-six 
hundredths of an acre; the northwest quarter of the southeast quar- 
ter of section five, containing forty acres; lots five and six in section 
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seven, containing one hundred acres and fifty-two hundredths 


456 of an acre; the east half of the northwest quarter, the north- 

east quarter of the southwest quarter, and the northwest quar- 
ter of the southeast quarter of section nine, containing one hundred 
and sixty acres; the northwest quarter of the northeast quarter of 
section thirteen, containing forty acres; the southeast quarter of the 
northeast quarter and the northeast quarter of the southeast quarter 
of section fifteen, containing eighty acres; the east half of the north- 
east quarter of section twenty-one, containing eighty acres; the 
northeast quarter of the northeast quarter of section twenty-seven, 
containing forty acres; the northeast quarter of the northwest quar- 
ter of section twenty-nine, containing forty acres; lot nineteen of 
section thirty-one, containing twenty acres and fifty-hundredths of 
an acre; the east half of the southeast quarter of section thirty-three, 
containing eighty acres, and the north half of the southeast quarter 
of section thirty-five, containing eighty acres. 


Township Thirty-nine, Range One. 


The southeast quarter of section twenty-one, containing one hun- 
dred and sixty acres; the northeast quarter of the southwest quarter, 
the west half of the southeast quarter, and the southeast quarter of 
the southeast quarter of section twenty-three, containing one hun- 

dred and sixty acres; all of section twenty-five, containing 
457 six hundred and forty acres; the south half of the southwest 

quarter of section twenty-seven, containing eighty acres ; the 
north half of the northeast quarter of section thirty-one, containing 
eighty acres; lots one, four, six, nine, ten, and twenty and the 
northeast quarter of the southeast quarter of section thirty-one, con- 
taining two hundred and ninety-one acres and forty-nine hun- 
dredths of an acre ; the north-east quarter of the northwest quarter 
and the west half of the northwest quarter of section thirty-three, 
containing one hundred and twenty acres; the southeast quarter 
of the northwest quarter, the east half of the southeast quarter, the 
northwest quarter of the southeast quarter, and the northeast quarter 
of section thirty-five, containing three hundred and twenty acres. 


North of base line and west of fourth principal meridian : 


Township Thirty-six, Range One. 


The east half of the northwest quarter, the southwest quarter, and 
the east half of section one, containing five hundred and ninety-nine 
acres and four-hundredths of an acre; all of section three, contain- 
ing six hundred and twelve acres and twenty-two hundredths of an 
acre; the northeast quarter of the northeast quarter, the west half of 

the southwest quarter, the southeast quarter of the south west 
458 quarter, and the southeast quarter of the southeast quarter of 

section eleven, containing two hundred acres; the west half 
of the northeast quarter, the northwest quarter of the southenst 
quarter, and the west half of section fifteen, containing four hundred 
and forty acres. ; 


ao — 
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Township Thirty-seven, Range One. 


The northeast quarter of section one, containing one hundred and 
fifty-tive acres and ten-hundredths of an acre; the northwest quarter 
and the southeast quarter of the southeast quarter of section three, 
containing one hundred and eighty-five acres and ninety-hundredths 
of an acre ; the southwest quarter of section eleven, containing one 
hundred and sixty acres; the southwest quarter of the southeast 
quarter of section thirteen, containing forty acres; the northwest 
quarter of the southwest quarter and the south half of the southeast 
quarter of section twenty-three, containing one hundred and twenty 
acres; the north half of the northeast quarter, the northwest quarter, 
and the northwest quarter of the south west quarter of section twenty- 
five, containing two hundred and eighty acres; the east half of the 

northwest quarter, the southwest quarter of the northwest 
459 quarter, the southwest quarter and the east half of section 

twenty-seven, containing six hundred acres; the north half 
of the northwest quarter of section thirty-five, containing eighty 
acres. 


Township Thirty-eight, Range One. 


The east half of the southeast quarter and the southwest quarter 
of the southeast quarter of section one, containing one hundred and 
twenty acres; the northwest quarter of the northwest quarter of 
section eleven, containing forty acres; the east half of the northeast 
quarter and the southeast quarter of section thirteen, containin 
two hundred and forty acres; the northwest quarter of section fif- 
teen, containing one hundred and sixty acres; the northeast quarter 
of section twenty-five, containing one hundred and sixty acres; the 
northwest quarter of the southeast quarter and the southeast quar- 
ter cf the southeast quarter of section thirty-five, containing eighty 
acres. 


North of base line and east of fourth rrincipal meridian : 


Township Thirty-siz, Range Two. 


all of section one, containing seven hundred and eighty-five acres 
aid seventy-two hundredths of an acre; all of section five, contain- 
ing seven hu'idred and eighty-four acres and seventy-two hundredths 
of an acre; the northwest qun: ter of the northeast —— the 
northwest quarter of the southwest Jjuarter, and the north- 

460 west ,uarter of section threc, containing three hundred and 
forty-nine acres and seventy-seven hundredths of an acre; 

all of section seven, containing six hundzed and sixty-three acres 
and fifty-two Lundredths of an acre; the south half of the north- 
east quarter, tiie southeast quarter of the northwest quarter, and the 
south half of section nine, containing four hundred and forty acres; 
the norti half of the northeast — and the northwest quarter of 
section eleven, containing two hundred and forty acres; the north 
half of — northeast quarter, the northeast quarter of the north west 

8—343 


i 
| 
i 


—— —• 


274 THE WISCONSIN CENTRAL RAIRROAD CO. vs. 


quarter, the west half of the northwest quarter, and the northwest 
quarter of the southwest quarter of section seventeen, containing 
two hundred and forty acres. 


Township Thirty-seven, Range Two. 


All of section one, containing six hundred and forty-one acres 
and twelve-hundredths of an acre; all of section three, containing 
six hundred and forty acres and thirty-two hundredths of an acre; 
the east half, the northwest quarter and the east half of the south- 
west quarter of section five, containing five hundred and sixty-one 

acres and ninety-hundredths of an acre ; the southeast quarter 
461 of the southwest quarter and the east half of section nine, 

containing three hundred and sixty-acres ; the northeast quar- 
ter and the west half of section eleven, containing four hundred 
and eighty acres; the east half of the northeast quarter, the north- 
west quarter of the northeast quarter, and the northeast quarter of 
the southeast quarter of section thirteen, containing one hundred 
and sixty acres; the north half of section fifteen, containing three 
hundred and twenty acres; the southeast quarter of the southeast 
quarter of section seventeen, containing forty acres; the west half 
of the northeast quarter and the west half of the southeast quarter 
of section nineteen, containing one hundred and sixty acres; the 
east half of section twenty-three, containing three hundred and 
twenty acres; all of section twenty-five, containing six hundred and 
forty acres ; the northeast quarter and the northwest quarter of the 
southeast quarter of section twenty-seven, containing two hundred 
acres ; the southeast quarter of section twenty-nine, containing one 
hundred and sixty acres; all of section thirty-one, containing six 
hundred and sixty acres and thirty-eight hundredths of an acre; all 
of section thirty-three, containing six hundred and forty acres; all 
of section thirty-five, containing six hundred and forty acres. 


462 Township Thirty-eight, Range Two. 


The south half of the southeast quarter of section three, containing 
eighty acres ; the northeast quarter and the west half and the north 
half of the southeast quarter of section seven, containing five hun- 
dred and seventy-three acres and thirty-six hundredths of an acre; 
the southwest quarter of the southeast quarter of section eleven, 
containing forty acres; the east half of the northeast quarter, the 
south half of the north west quarter, the northeast quarter of the south- 
east quarter, and the southwest quarter of section thirteen, contain- 
ing three hundred and sixty acres; the west half and the southeast 
— of section fifteen, containing four hundred and eighty acres ; 
the southeast quarter of the northeast quarter, the southeast quarter 
of the southwest quarter, and the north half of the southeast quarter 
of section seventeen, containing one hundred and sixty acres; the 
west half of the northeast quarter, the south half of the southeast 
quarter, and the west half of section twenty-three, containing four 
hundred and eighty acres ; all of section twenty-five, containing six 
hundred ‘and forty acres; all of section twenty-seven, containing 
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six hundred and forty acres; the southeast quarter of the 
463 north west quarter of section thirty-one, containing forty acres ; 
all of section thirty-three, containing six hundred and forty 
acres ; all of section thirty-five, containing six hundred and forty 


acres. 
Township Thirty-nine, Range Two. 


The southeast quarter and the north half of the southwest quarter 
of sestion nineteen, containing two hundred and thirty-eight acres 
and seventy-nine hundredths of an acre; the southwest quarter of 


section twenty-one, containing one hundred and sixty acres; the 


southwest quarter and the southeast quarter of section twenty-three, 
containing three hundred and twenty acres; the northwest quarter 
and the west half of the southwest quarter of section twenty-five, 
containing two hundred and forty acres; the northeast quarter of 
the northeast quarter of section twenty-seven, containing forty acres ; 
the northeast quarter, the northeast quarter of the southwest quar- 
ter, the north half of the southeast quarter, and lots one, two, and 
three of section twenty-nine, containing three hundred and seventy- 
three acres and twenty-hundredths of an acre; the north half of 
the southwest quarter, the northwest quarter of the southeast quar- 
ter, and the north half of section thirty-one, containing four hun- 
dred and forty acres and fifty-one hundredths of an acre; the west 
half of the southeast quarter, the northeast quarter of the 
464 southeast quarter, and the northeast quarter of section thirty- 
five, containing two hundred and eighty acres. 


Township Thirty-six, Range Three. 


The northwest quarter of the northeast quarter, the south half of 
the northeast quarter, the northwest quarter, and the south half of 
section three, containing six hundred and ninety-five acres and 
ninety-four hundredths of an acre; the east half of the northeast 

uarter and the northwest quarter of the northeast quarter of section 

ve, containing one hundred and eighty-seven acres and seventy- 
two hundredths of an acre; all of section nine, containing six hun- 
dred and forty acres; the southeast quarter of the southeast quarter 
and the west half of section fifteen, containing three hundred and 
sixty acres; the southeast quarter of the southeast quarter of section 
seventeen, containing forty acres. 


Township Thirty-seven, Range Three. 


All of section three, containing six hundred and thirty-five acres 
and seventy-four hundredths of an acre; all of section five, contain- 
ing six hundred and thirty-seven acres and eighty-hundredths of 
an acre; all of section seven, containing six hundred and forty-five 

acres and ten-hundredths of an acre; the east half of the 

465 northwest quarter, the southwest quarter of the southwest 
uarter, and the east half of section nine, containing four 

hundred and forty acres; the northeast quarter, the east half of the 
southeast quarter, the northwest quarter of the southeast quarter, 
and the west half of section fifteen, containing six hundred acres; 
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the west half of the southwest quarter, the northeast quarter of the 
southwest quarter, and the north half of section seventeen, contain- 
ing four hundred and forty acres; the west half of the southwest 
— ef section nineteen, containing eighty-three acres and eiglity- 
three hundredths of an acre; all of section twenty-one, containing 
six hundred and forty acres; the west half of the northeast quarter, 
the west half of the southeast quarter, and the west half of section 
twenty-seven, containing four hundred and eighty acres ; all of sec- 
tion twenty-nine, containing six hundred and forty acres; the west 
half of the southeast quarter, the northeast quarter of the southeast 
quarter, the west half and the northeast quarter of section thirty- 
one, containing six hundred and eleven acres and twenty-hundredths 
of an acre; the northeast quarter of the northwest quarter, and the 
west half of the northwest quarter of section thirty-t! ree, containing 
one hundred and twenty acres. 


460 Tow:::hip hirty-eiglit, Range Three. 


All c section three, containing ..x hundred and thirty-three — 
and thirty-four hundredths of an acre; the west half of the south- 
west quarter, and the southeast quarter of the southwest. quarter f 
sect’on five, containing one hundred and twenty acres; the soutli 
half of the southwest quarter, lot five, and the southeast quarter of 
the southeast quarter of section seven, containing one hundred and 
seventy acres and four-hundredths of an acre ; the east half of the 
northwest quarter, the southwest quarter of the northwest quarter, 
the east half and the southwest quarter of section nine, containin 
six hundred acres; all of section fifteen, containing six hundred — 
forty acres; all of section seventeen, containing six hundred and 
forty acres; the west half of the northeast quarter, the west half and 
the southeast quarter of section nineteen, containing five hundred 
and fifty-five acres and eighty-four hundredths of an acre; all of 
section twenty-one, containing six hundred and forty acres; the 
south half of the southwest quarter, and the south half of the south- 
east quarter of section twenty-seven, containing one hundred and 
sixty acres; all of section twenty-nine, containing six hundred and 

forty acres ; all of section thirty-one, containing six hundred 
467 and forty-one acres and forty-four hundredths of an acre; all 
of section thirty-three, containing six hundred and forty 
acres. 
Township Thirty-nine, Range Three. 


The southeast quarter of the southeast quarter of section twenty- 
one, containing forty acres; the north half of the northeast quarter, 
the north half of the northwest quarter, and the south half of the 
southeast quarter of section twenty-seven, containing two hundred 
and forty acres; the west half of the southwest quarter and the north- 
west quarter of section twenty-nine, containing two hundred and 
forty acres. 


* * * * * * * 
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The said tracts, as described on the foregoing pages, numbered 
two to twenty-three, inclusive, make the aggregate area (102,622.89) 
one hundred and two thousand six hundred and twenty-two acres 
and eighty-nine hundredths of an acre. 

Now, know ye that the United States of America, in consideration 
of the premises and pursuant to the said acts of Congress, have 
given and granted. and by these presents do give and grant, unto 
the Wisconsin Central Railroad Company, its successors and assigns, 

the tracts of land selected as aforesaid and described in the 
468 foregoing, yet excepting and excluding “all mineral lands,“ 

should any such be found to exist, in the tracts embraced in 
the foregoing descriptions. 

To have and ‘o hold the said tracts, with the appurtenances 
thereof, unto the suid Wisconsin Centra! P::ilroad Company, its suc- 
cessors and assigns, forever. 

in testimony wherec: I, Rutherford B. Hayes, President of the 
Uuited States, have caused these letters to be made patent and the 
seal of the General Lan I Office to be hereunto affixed. 

Given under my hand at the city of Washington, this ninth day 
of January, in the year of our Lord one thousand eight hundred 
and seventy-eight, and of the Independence of the United States the 
one hundred and second. 

By the President: 

[SEAL. ] R. B. HAM Ed, 
By B. L. LANG, Secretary. 


S. W. CLARK. 
Recorder of the Genera! Land Office. 


469 The United States of America to all to u hom these presents 
shall come, Greeting: 


Whereas by the act of Congress approved May ö. 1864, entitled 
“An act granting lands to aid in the construction of certain rail- 
roads in the State of Wisconsin,” and a resolution explanatory of 
and in addition to said act, approved June 21, 1866, and an act au- 
thorizing change of line, approved March 3d, 1875, authority is 
given to the Wisconsin Central Railroad Company, a corporation 
existing under the laws of the State of Wisconsin, to construct a rail- 
road under certain conditions and stipulations as expressed in said 
acts, and provision is made for granting to the State of Wisconsin 
for the use and benefit of said railroad company “ every alternate 
section of public land designated by odd numbers for ten sections in 
width on each side of said railroad ; ” 

And whereas it is further enacted that “in case it shall appear 
that the United States have, when the line or route of said road is 
definitely fixed, sold, reserved, or otherwise disposed of, any sections 
or — thereof granted as aforesaid, or that the right of pre-emption 
or homestead has attached to the same, then so much land is set 
apart, to be selected for pur aforesaid, nearest to the tier of sec- 
tions above specified as shall be equal to the lands which the United 
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States have sold or otherwise disposed of or to which the right 
470 of pre-emption or homestead has attached, provided that the 

lands to be so located shall in no case be further than twenty 
miles from the line of said road ;” 

And whereas it is further enacted by the seventh section of said 
act that when the Governor of the State of Wisconsin shall certify 
that any section of twenty consecutive miles of said road is com- 
pleted in a good, substantial, and workmanlike manner as a first- 
class rai'road, patents shall issu- to said company for the lands 
thereby granted; 

And whereas it is shown by certificates of the Governor of the 
State of Wisconsin bearing dates November 20th, 1872; August 
16th, 1873, February 13th and 20th, 1874; December 29th, 1875 
October 39th, November 15th, and December 27th, 1876, and maps 
therewith, now on file in the general land office, that the said Wis- 
consin Central Railroad Company has completed and equipped in 
the manner prescribed by said acts its line of road from Portage City 
to Ashland, in section fourteen, township forty-five north, range 
three west, fourth principal meridian ; 

And whereas certain tracts have been selected by Almanson 
Eaton, the agent for tlhe Wisconsin Central Railroad Company, 

as shown by his original lists of selections bearing dates 
471 May 22 and June Ist and 10th, 1878, and certified under 

same dates by the registers and receivers at Eau Claire, Wau- 
sau, and Bayfield, Wisconsin, the said tracts being described as 
follows, to wit: 


North of base line and east of fourth principal meridian. 


Township Thirty-nine, Range One. 


The northeast quarter of section one, containing twenty-five acres 
and four-hundredths of an acre; the southwest quarter of section 
one, containing one hundred and sixty acres; the northwest quarter 
of the southeast quarter of section one, containing forty acres; the 
southeast quarter of the southeast quarter of section one, containing 
forty acres; the southeast quarter of the southeast quarter of section 
three, containing forty acres; the west half of section five, contain- 
ing two hundred and eighty-one acres and fifty-two hundredths of 
an acre; the northeast quarter of section seven, containing one hun- 
dred and sixty acres ; the lots numbered one, two, three, four, five, six, 
seven, eight, nine, ten, thirteen, fourteen, and fifteen of section seven, 
containing five hundred and fifteen acres and five-hundredths of an 
acre; the north half of section eleven, containing three hundred and 
twenty acres; the east half of the southwest quarter of section eleven, 
containing eighty acres; the northeast quarter of the southeast 

quarter of section eleven, containing forty acres; the west half 
472 of the southeast quarter of section eleven, containing eighty 
acres; the northwest quarter of the northeast quarter of section 
thirteen, containing forty acres; the suuth half of the northeast. 
quarter of section thirteen, containing eighty acres; the east half of 
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the northwest west quarter of section thirteen, containing eighty 
acres; the northwest quarter of the northwest — of section thirteen, 
containing forty acres; the northeast quarter of the southeast quarter 
of section thirteen, containing forty acres; the southeast quarter of 
the northeast quarter of section fifteen, containing forty acres; the 
northeast quarter of the southwest quarter of section fifteen, contain- 
ing forty acres; the west half of the northwest quarter of section 
seventeen, containing eighty acres; the west half of the southwest 
quagter of section seventeen, containing eighty acres ; the northwest 
quarter of the northeast quarter of section nineteen, containing forty 
acres. 


Township Forty, Range One. 


The southwest quarter of the southwest quarter of section one, 
containing forty acres; the south half of the northwest quarter of 
section three, containing eighty acres; the south half of section 
three, containing three hundred and twenty acres; all of section five, 

containing six hundred and thirty-six acres and ninety-two 
473 hundredths of an acre; the northwest quarter of the north- 

east quarter of section nine, containing forty acres; the north 
half of the northwest quarter of section nine, containing eighty 
acres; the southwest quarter of the southwest quarter of section nine, 
containing forty acres; all of section eleven, containing six hundred 
and forty acres; the northeast quarter of the northwest quarter of 
section thirteen, containing forty acres; the west half of the north- 
west quarter of section thirteen, containing eighty acres; the north- 


west quarter of the northeast — of section seventeen, containing 
t 


forty acres; the west half of the northwest quarter of section seven- 
teen, containing eighty acres; the northwest quarter of the south- 
west quarter of section seventeen, containing forty acres; the lots 
numbered three, four, five, six, seven, eight, thirteen, fourteen, fif- 
teen, sixteen, seventeen, and eighteen of section nineteen, containing 
four hundred and twenty-three acres and twelve-hundredths of an 
acre ; the southeast quarter of the northeast quarter of section twenty- 
one, containing forty acres; the northwest quarter of the northwest 
quarter of section twenty-one, containing forty acres; the south half 
of section twenty-one, containing three hundred and twenty acres; 

the southwest quarter of the northwest quarter of section 
474 twenty-three, containing forty acres; the west halfof the south- 

west quarter of section twenty-three, containing eighty acres ; 
the southeast quarter of the southwest quarter of section twenty- 
three, containing forty acres; the east half of the southeast quarter 
of section twenty-five, containing eighty acres; the northeast quarter 
of section twenty-seven, containing one hundred and sixty acres; 
the east half of the northwest quarter of section twenty-seven, con- 
taining eighty acres ; the northwest quarter of the northwest quarter 
of section twenty-seven, containing forty acres; the east half of sec- 
tion twenty-nine, containing three hundred and twenty acres; the 
east half of section thirty-one, containing three hundred and twenty 
acres; the lots numbered one, two, three, four, seven, eight, eleven 
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thirteen, eighteen, nineteen, and twenty of section thirty-one, con- 
taining four hundred and forty acres. 


North of base line and west of fourth principal meridian : 
Township Thirty-nine, Range One. 


The northeast quarter of the southwest quarter of section thirteen, 
containing forty acres; the west half of the southwest quarter of 
section thirteen, containing eighty acres; the lot numbered two of 

section thirteen, containing sixty-one acres. 


475 Township Forty, Range One. 


All of section five, containing three hundred and fifty-three acres 
and two-hundredths of an acre; the northeast quarter of section 
eleven, containing one hundred and sixty acres; the west half of 
section eleven; containing three hundred and twenty acres ; the west 
half of the southeast quarter of section eleven, containing eighty acres ; 
all of section thirteen, township forty, range one, containing five hun- 
dred and eighty-six acres and sixty-six hundredths of an acre. 

* * * * * * * 


The said tracts as described on the foregoing pages numbered one 
to thirteen, inclusive, make the aggregate area (29, 398.51) twenty- 
nine thousand three hundred and ninety-eight acres and fifty-one 
hundredths of an acre. 

Now, know ye that the United States of America, in consideration 
of the premises and pursuant to the said acts of Congress, have given 
and granted, and by these presents do give and grant, unto the Wis- 
consin Central Railroad Company, its successors and assigns, the 
tracts of land selected as aforesaid and described in the foregoing, 

yet excepting and excluding “ all mineral lands,” should any 
476 such be found to exist in the tracts embraced in the foregoing 
descriptions. 

To have and tc hold the said tracts, with the appurienances 
thereof, unto the said Wisconsin Central Railroad Company, itssuc- 
cessors and assigns, forever. 

In testimony whereof I, Rutherford B. Hayes, President of the 
United States, have caused these letters to be made patent and the 
seal of the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this enth day 
of August, in the ory of our Lord one thousand eight hundred and 
seventy-eight, and of the Independence of tlie United States the one 
hundred and third. 

By the President : R. R. HAYES. 

Dsxal.] W. II. CRO OK, Secretary. 


S. W. CLARK, 
Recorder of the General Land Office. 


477 And afterwards, to wit, on the 28th day of July, A. D. 1885, 
the said appellants, by their attorneys, filed their certain no- 
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tice of argument herein in the words and figures following—that is 
to say: 


Supreme Court, Seventh Judicial Circuit, State of Wisconsin. 


WISCONSIN CENTRAL RAILROAD Company, Plaintiff and Respondent, 
against 
Price County and THe County CLERK and County TREASURER 
‘Or Price County, Defendants and Appellants. 


Appeal from circuit court, Price county. 


Please tuke notice that the appeal from the judgment of the cir- 
cuit court in the — action will be brought on for argu- 
ment at the next August term of the supreme court of the State of 
Wisconsin, to be held at the capitol, in the city of Madison, on the 
2d Tuesday of August, A. D. 1885, at the opening of the court on 
that day, or as soon thereafter as counsel can be heard. 
Dated Phillips, Wis., July 17th, 1885. 
Yours, ke. 
WILLIS HAND, M. BARRY, anp A. R. MEAD, 
Attorneys for Appellants. 


To E. H. Abbot, attorney for respondent. 


478 (Endorsed :) State of Wisconsin. In supreme court. Wis. 


Cent. R. R. Co., plaintiff and resp., vs. Price Co. et al., defend- 
ants and app'l'ts. Notice of argument. Due service of a copy of 
the within notice admitted this 18th day of July, 1885. Edwin H. 
Abbot, attorney for respondent. Filed July 28, 1885. Clarence 
Kellogg, clerk sup. c't, Wis. | 


And afterwards, to wit, at the August term, A. D. 1885, of said 
court, on the twenty-ninth day of said term, to wit, on the 7th day 
of November, in the year aforesaid, the following proceedings were 
had—that is to say : 


Price Circuit Court. 
Wisconsin CENTRAL. RAILROAD CoMPANy, Respondent, 


v8. 
Prick County et al., Appellants. 


And now at this day came the parties herein, by their attorneys, 
and the argument of this cause having been commenced by Messrs. 
Willis Hand and M. Barry for the said appellants, and by Messrs. 
D. S. Wegg and T. L. Kennan for the said respondent, and there not 
being now sufficient time to complete the cause, it is continued for 
further argument. 


479 And afterwards, to wit, at the August term aforesaid of 

said court, on the thirty-first day of said term, to wit, on the 
9th day of November, in the year aforesaid, the following further 
proceedings were had—that is to say: 


THE WISCONSIN CRNTRAL RAILROAD CO. VS. 


Price Cireuit Court. 


Wisconsin CentraL Raitroap Company, Respondent, 


; v8. 
Price County ef al., Appellants. 


And now at this day came the parties herein, by their attorneys, 
and the argument of this case having been resumed and completed, 
and the court not being now sufficiently advised of and concerning 
its decision herein, took time to consider of its opinion. 


And afterwards at the term aforesaid, on the thirty-fourth day of 
the term, the same being the first day of December, in the year afore- 
said, — was rendered by said court in said cause in the words 


and figures following—that is to say : 
Pries Circuit Court. 
Wisconsin CENTRAL RAILROAD Company, Respondent, 
Price County and THE County — and County TREASURER OF 
Price County, Appellants. . 


480 This cause came on to be heard on appeal from the judg- 
ment of the circuit court of Price county and was argued by 

counsel; on consideration whereof it is ordered and adjudged by 
this court that the judgment of the circuit court of Price county in 
this cause be, and the same is hereby, reversed, with costs against 
the said respondent, taxed at the sum of two hundred and ten and 
20 ($210.90) dollars. 

And that this cause be, and the same is hereby, remanded to the 
said circuit court, with directions to dismiss the complaint herein. 

Upon the rendering of whici said judgment the following opinion 
of the court, by Justice Cassaday, was filed in the words and figures 
following—that is to say: 


481 Strate or WIsconsIN: 
Supreme Court. 


Wisconsin CENTRAL RAILROAD Company, Respondent, 
against 
PRICE County et al., Appellants. 

This action was commenced April 10, 1884, to set aside the taxes 
levied and assessed on the lands described in the complaint in the 
year 1883 and to restrain the defendants from selling the same for 
the non-payment of said taxes,on the ground that none of said 
lands were liable to tuxation in that year under the act of Congress 
of May 5, 1864, and the laws of this State. The answer, in effect, 
alleges that prior to January 1, 1880, the plaintiff had fully com- 
pleted its railway and fully earned the lands in question, and 


— 


＋ 


* 
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thereby became the equitable owner thereof and entitled to patents 
therefor. The cause was tried, and Feb. 18, 1885, the court found, 
in effect, as matters of fact: (1) That the lands described were all 
wild, unoccupied, and unimproved and situated in the town of 
Worcester, in the defendant county, and were a portion of the lands 
r to the State by the third section of the act of Congress of 
ay 5, 1864, for the purpose of constructing what is now the plain- 
tiff’s railway; (2) that 11-forties of the lands descri were 

482 situated within the ten-mile limits of said grant and all the 
rest within the indemnity limits and all in odd-numbered 
sections; (3) that all of said lands were assessed in said town in 
1883 and put into the tax-roll and the amount of tax carried out 
against each respective piece, as stated in the complaint, but were 
not assessed to the plaintiff by name nor to any one else nor to 
“unknown,” and none of the real estate included in the assessment- 
roll for that year was assessed to the owners thereof; that a warrant 
was attached to said tax-roll and the roll, with said warrant at- 
tached, placed in the hands of the town treasurer for collection ; 
that the taxes were unpaid thereon, and the town treasurer returned 
the same to the county treasurer as delinquent; (4) that Feb. 25, 
1884, the plaintiff received a patent from the State of all said 
lands, and thereby acquired the absolute title in fee to the same; 
that until then the plaintiff got no title to the lands and had no 
right to sell or convey the same; that until they were segregated 
and identified and the grant applied thereto the grant was “ a float ;” 
(5) that the plaintiff’s right to the lands was in dispute between 
the State and the U.S.; that said lands and others were withheld 
from the State and the plaintiff by the Secretary of the Interior, 
and consequently the issuing of patents therefor by the U.S. de- 
layed; that the plaintiff did not in any manner delay. the 
issuing of patents therefor, but, on the contrary, was 

483 diligent and persistent in its efforts to procure said patents 
from time to time; that the delay in their issue was caused 
entirely by the Government of the U. S. and the General Land 
Office, against the protest of both the plaintiff and the State and in 
spite of continued and unintermitted efforts made bv both plaintiff 
and State to obtain their issue by the Interior Department; (6) that 
the lands described had at the time the taxes were levied and as- 
sessed thereon in 1883 been selected as lands to which said land 
grant applied, but said selections had not been approved by the 
Secretary of the Interior and had not been certified to the State, and 
had not in any manner been identified as the lands upon which the 
plaintiff would eventually receive patents, but, on the contrary, the 
Secretary of the Interior had refused to recognize the right of the 
State to the lands or to approve the selections so made; (7) that all 
the material allegations of the complaint were true. As conclusions 
of law the court found. in effect: (1) That it was not the intent and 
meaning of the act of Congress that said lands should be subject to 
taxation until they had been earned by the plaintiff and patented 
by the U. S.; that while these lands had been in truth earned by 
the plaintiff before the lands were assessed for taxation, yet the 
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laintiff’s right to the same and patents therefur had been denied 
y the Secretary of the Interior; that the plaintiff could not ex- 
ercise control over them until it should be determined 

484 whether it was entitled to receive patents for them as part of 
the lands granted ; (2) that said lands were “a float” as long 

as the plaintiff’s right thereto was not admitted and recognized by 
the Secretary of the Interior, but denied and disputed by him and 
patents therefor withheld by him against the will and request of 
the plaintiff, and hence during such time the lands were not subject 
to taxation by the State; (3) that said lands were not subject to taxa- 


tion in 1883, and that the taxes levied and assessed thereon for that 


year were and are illegal and void and should be set aside for the 
reason that said lands were exempt from taxation during that year; 
(4) that said tax was a cloud upon the plaintiff’s title to said lands, 
and it was, therefore, entitled to prevail and to the relief prayed for 
in the complaint. Upon such findings judgment in favor of the 
plaintiff perpetually restraining the defendants from collecting said 
taxes was entered, and from that judgment the defendants bring this 


appeal. 


CassoDAY, J.. 


By the act of Congress of May 5, 1864, certain lands were granted 
to the State to aid in the building of three separate lines of railway. 
13 Statutes at Large, 66 ch., 80. The third section granted lands 
to the State in aid of what is now the plaintiff’s line of road. 
The language of the section is, in effect, “that there be, and 
is hereby, granted to the State of Wisconsin, for the pur- 

pose of aiding in the construction” of said line of 

485 road, “every alternate section of public land designated by 
odd numbers for ten sections in width on each side of said 

road; * but in case it shall appear that the U. S. have, 
when the line or route of said road is definitely fixed, sold, reserved, 
or otherwise disposed of, any sections or parts thereof granted as 
aforesaid, or that the right of pre-emption or homestead has attaehed 
to the same, that it shall be lawful for any agent or agents of said 
State appointed by the Governor thereof to select, subject to the ap- 
— of the Secretary of the Interior, from the lands of the United 
tates nearest to the tier of sections above specified, as much public 
land in alternate sections or parts of sections as shall be equal to 
such lands as the U.S. have sold or otherwise appropriated or to 
which the right of pre-emption or homestead has attached as afore- 
said, which lands (thus selected in lieu, &c.) shall be held by said 
State or by the company to which she may transfer the same for the 
use and purposes aforesaid.” Section 7 provided, in effect, “that 
whenever the companies to which this grant is made or to which 
the same may be transferred shail have completed twenty consecu- 
tive miles of any portion of said railroads,” &, * * * tents 
shall issue conveying the right and title to said lands to the said 
company entitled thereto on each side of the road as far as the same 
is completed and coterminous with said completed section, not ex- 
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ceeding the amount aforesaid, and patents shall in like man- 
486 ner issue as each twenty miles of said road is completed: 

Provided, however, That no patent shall issue for any of said 
lands unless there shall be presented to the Secretary of the Interior 
a statement, verified on oath or affirmation by the president of said 
company and certified by the Governor, * * * that such twenty 
miles have been completed in the manner required by this act.” 
Section 8 provided, in effect, “that the said lands * * * granted 
shall, when patented as provided in section seven of this act, be sub- 
ject to the disposal of the companies respectively entitled thereto for 
the purposes aforesaid and no other.” Section 9 provided, in effect, 
“that if said road * * * is not completed within ten years from 
the time of the passage of this act, as provided therein, no further 
patents shall be issued to said company for said lands and no further 
sale shall be made, and the lands unsold shall reve:t to the United 
States.” That act was explained and enlarged by a resolution 
of Congress approved June 21, 1866, 14 U. S. Statutes at Large, 
360. By an act of Congress approved April 9, 1874, the time for 
the completion of the road without reversion was extended to 
Dec. 31, 1876. 18 Statutes at Large, 28 ch., 82. It is undisputed 
that all the lands covered by section 3 of the act of Congress of 
May 5, 1864, were by several acts of the Legislature of this State 
granted to the predecessors of the plaintiff and finally to the plain- 

tiff substantially upon the same terms and conditions named 
487 in the acts of Congress. Among the conditions so im 

by the State was one to the effect that the title to the lands 
should not vest in the company sooner or faster than the lands 
might be sold, as provided and declared in the aforesaid act of Con- 
gress, but declared in effect that the company should be capable in 
law of taking and holding any land so granted which should be con- 
veyed to it hy such grant or deed or by the operation of law, and 
might also mortgage or pledge or otherwise dispose of all their right. 
title, interest, or claim therein of which it might be seized at the 
time of the execution of such mortgage, or which it might acquire 
subsequently thereto. §§ 8 & 11, ch. 314, P. & L. L. of 1866; §§ 9 
and 12, ch. 362., P. & L. L., 1866, as amended by chapter 6, L., 
1875. By a subsequent act it was declared in effect that whenever 
any railroad company in this State holding grants of land to aid in 
its construction had or should finish its said railroad or any section 
thereof and the same should be certified to the Secretary of the In- 
terior by the Governor as completed in compliance with the several 
acts and resolutions of Congress and the acts of the Legislature of 
this State, and lists of said lands should be certified by the Secretary 
of the Interior to the State for such company, the Governor was 

thereby authorized and directed to convey the same by deeds 
488 to such company, which deeds, when so issued, should be 

prima facie evidence of title in all the courts and inure to the 
benefit of the company or its assigns and all persons claiming under 
it. Ch. 381, L., 1876. It is admitted that the plaintiff fully com- 
pleted its road in compliance with all the requirements of the act of 
Congress and the Legislature as early as in June, 1877. The mere 
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fact that the road was not fully completed before Dec. 31, 1876, di: 
not work a forfeiture of the grant. That could only be done by 
direct action by Congress or direct proceedings in court for that pur- 
pose before such completion. Schulenberg v. Harriman, 21 Wall. 
62-4; Van Wyck v. Knevals, 106 U. S., 368-9. No such action has 
ever been taken by Congress nor in any court. It is also admitted 
that a statement thereof verified by the oath of the president of the 
company and certified to by the Governor was, upon such comple- 
tion and during the year 1877, presented to the Secretary of the In- 
terior. It is also conceded and virtually found by the court that 
prior to 1880 the plaintiff had duly selected the lands claimed by it 
under the grant, including all the lands in question; that such se- 
lections had been duly certified to by the United States land agents 
of the respective districts here the lands were situated and 
also by the Governor of the State, and a list of the lands so 
selected and so certified, including all the lands in question, 

had been presented to the Secretary of the Interior 
489 and patents therefor been requested, but that the Secretary 

had refused to issue or allow such patentsto be issued. It 
also appears from a letter addressed to the Secretary of the Interior, 
under date of Nov. 16, -1877, by the Commissioner of the General 
Land Office, at Washington, in the record before us, submitting list 
No. 8 of selection by the plaintiff for his approval, that it then ap- 
peared from the records in his office that out of the odd-numbered 
sections within the ten-mile limits of said road the United States had, 
prior to the passage of the land grant — of May 5, 1864, disposed of 
789,622 acres, and after the passage of the act and prior to the defi- 


nite location of the line the United States Lad disposed of 161, 695.58 


acres more; that, according to the practice of that office prior to the 
date of that letter, the plaintiff was entitled to lands from the in- 
demnity limits in lieu of those disposed of prior to the passage of 
the act, as well as those disposed of after the passage of the act, but 
that it appeared from the decision of the Supreme Court of the 
United States in the case of Leavenworth, Lawrence & G. R. R. Co. 
v. United States, 92 U. S., 733, then recently published, that such 
practice of that office had been erroneous, and that indemnity could 
only be allowed for lands sold or disposed of by the United States 
after the passage of the granting act, and that, applying that rule 

to the grant in question, the plaintiff had already received 
490 patents for 41,820 acres in excess of the indemnity author- 

ized by the granting act. In response to that letter the Sec- 
retary of the Interior, under date of . 26, 1877, sanctions the 
Commissioner's version of that decision and quotes at length from 
the opinion of Mr. Justice Davis in behalf of the majority of the 
Court in that case, and concludes by instructing the Commissioner, 
by reason of that decision. not to issue any further patents to the 
plaintiff, and to call upon it to relinquish its claims to the lands so 
patented in excess of what it was entitled to under the grant by 
such construction. From the decision of the majority of the Court 
in the case just cited Mr. Justice Field deliveréd a dissenting opinion, 
concurred in by Justices Swayne and Strong. Such refusal of Mr. 


: 
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Schurz, the then Secretary of the Interior, to issue any further pat- 
ents to the plaintiff or to the State by reason of the construction thus 
iven to the granting act were frequently repeated and continued 
— his term of office, and the same ruling and construction were 
sanctioned and followed by his successor, Mr. Secretary Teller. 
None of these refusals were put upon any other ground than the 
one mentioned. There is no claim that any Secretary of the 
Interior, ever refused to issue any such patents by reason of 
any of ‘the lands in question being swamp lands or lands 
to which the right of pre-emption or homestead had 

491 attached, or that any of them had been reserved for any other 
purpose or sold or disposed of to any other corporation or 
person, or that any other party was making any claim to the lands 
or any of them, or that there was any other ground for refusing such 
patents except as stated. Such being the facts, we must conclude 
that neither of the Secretaries found any fault with the selections 
made and certified, but, on the contrary, that they each recognized 
and acquiesced in such selections and would have issued such pat- 
ents but for the reasons given. Since the decision of this case by 
the trial court the Supreme Court of the United States has an- 
nounced its decision in Winona & St. Peter R. R. Co. v. Barney, 
113, U. S. 618. In that case the Court was unanimous, and the 
opinion by Mr. Justice Field refers to the case of Leavenworth, L. 
& G. R. R. Co. v. United States, supra, as follows: “ The langua 2 
Mr. Justice Davis) in Lea ven worth, Lawrence, &c., R. R. Co. v. U. S., 
92, U. S. 733, is quoted as sanctioning the position of the appellant. 
The Court, speaking of the indemnity clause in the grant then under 
consideration, said its purpose was to give sections beyond the limits 
designated for those lost within it by the action of the Government 
between the date of the grant and the location of the road; but it 
did not say that this was its only purpose, and, if the language 
must be construed as meaning that, it was a mere dictum 

492 not essential to the deeision of the case. The question was 
what lands could be taken for indemnity, not for what de- 
ficiencies indemnity could be had, and it was held that an Indian 
reservation did not pass by the grant and could not be taken as in- 
demnity for the wt otherwise lost from it. There was no ques- 
tion before the Court for what deficiencies indemnity could be sup- 
plied.” After giving the reasons for a different construction than 
the one intimated 4 Mr. Justice Davis the learned justice said: 
„It follows that in our judgment the indemnity clause covers losses 
from the grant by reason of sales and the attachment of pre-emption 
rights previous to the date of the act as well as by reason of sales 
and the attachment of pre-emption rights between that date and the 
final determination of the route of road.” The language in the act 
of Congress thus construed by that Court, which is the final arbiter 
of the question, is so nearly identical with the language in the act 
before us which we are now considering that we fee! bound by the 
decision as un authoritative exposition of the law on the sub- 
ject. From this decision we are forced to the conclusion that 
each of the learned Secretaries of the Interior named refused 
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to issue patents for the lands in question solely by reason of 
a misconception of what the Supreme Court of the United 
States had in fact decided some ten years ago in 

493 the case mentioned. Did the mere fact of such refusal, based 
solely on such erroneous conception of the law, prevent the 
uitable title to the lands in question from becoming vested in the 
plaintiff so as to subject them to taxation? The language of the 
act of Congress was that of a present grant to the State, but with 
conditions, restrictions, and limitations preventing any title from 
being vested in the plaintiff except on performance of such condi- 
tions, &c. 21 Wall., 58-62; Tucker v. Ferguson, 22 Wall., 571-2; 
Mo. R. R. Co. v. Kan. Pac. R’y Co., 97 U. S., 495-6; R. R. Co. v. 
Baldwin, 103 U. S., 429. Upon the same terms it was granted to 
the plaintiff by the State. The grant operated as a law as well as a 
transſer of property to the State, and had such force as the intent of 
Congress required. Id., 97 U. S., 497. After the definite location of 
the line of the road the equitable right to earn the undisposed-of 
lands became fixed in the plaintiff, and no valid adverse right to 
any such lands in the place limits could be subsequently acquired. 
Van Wyck v. Kenevals, 106 U. S., 360; Walden v. Kenevals, 114 
U. S., 373. Yet, while any of such lands remained unearned the 
right of the plaintiff to the same was very much like the right of a 
vendee of specific lands in an executory contract. Kansas Pac. R. 
R. Co. v. Dunmeyer, 113 U. 8, 641; Walden v. Kenevals, supra. 
The right of the plaintiff to lands earned, but situated in the in- 
demnity limits, and not ascertained nor selected, was quite 

494 similar, but attached to no specified lands. Ryan v. R. R. 
Co., 99 U. S., 382; Cedar Rapids, &c., R. R. v. Herring, 110 

U. S., 38 et seg. ; Kansas Pac. v. Atchison R. R., 112 U. S., 414. But 
as to lands within the place limits which had in fact been earned, and 
in respect to which all the requisite conditions had been fully com- 
plied with, such contract became executed, so far as the plaintiff was 
concerned, and hence it thereby became invested with an equitable 
right to the lands. West Wisconsin R. R. Co. v. Trempelean Co., 35 
Wis., 258; S.C. Affirmed, 93 U. S., 595; Van Wyck v. Kenevals, 106 U. 
S., 360; Grinnell v. Railroad Co., 103 U. S., 742; S. C., 5, A. & E. R. 
R. Co., 447; Litchfield v. Webster, 101 U. S., 775; Cedar Rapids, 
&c., R. R. v. Herring, supra ; Walden v. Kenevals, supra, Kansas 
Pacific v. Atchison R. R., supra. The same is true with respect to 
lands fully earned and duly selected from the indemnity limits and 
properly certified to and sanctioned by the requisite State and na- 
tional authorities. Id. As soon as the plaintiff had acquired such 
— equitable right to any specific lands the same could 
not be defeated by the Land Department at Washington issuing a 
a therefor to some other party. Van Wyck v. Kenevals, supra ; 
alden v. Kenevals, supra, Cedar Rapids, &c., R. R. v. Herring, 
supra. There can be no doubt but what the plaintiff, prior 
to 1880, acquired such complete equitable rights to the eleven forties 
in the place limits. The same is true in respect to the lands 

495 selected from the indemnity limits and certified and presented 
to the Secretary of the Interior as stated, unless the mere re- 
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fusal of the Secretary to issue patents therefor on the ground men- 
tioned prevented such equitable rights from vesting in the plaintiff. 
The requisite fees and charges of the local land offices and the De- 
rtment of the Interior seem to have been paid or in effect tendered 
— the plaintiff. There is no doubt but what the selections were 
made by the party designated by the law. True, the act of Con- 
gress declared that the selections should be “subject to the ap- 
proval of the Secretary of the Interior.” No objection having been 
made by'that officer to the selections certified and presented to him, 
as stated, except on the ground mentioned, — must be regarded as 
equivalent to an acceptance by him of such selection, since it now 
appears that the only objection made was unfounded and that the 
daintiff was then legally entitled to the lands. Thus it has been 
1eld that the receipt of the map definitely fixing the line of a pro- 
posed railway in that Department without objection must be con- 
sidered as equivalent to its acceptance.” 114 U.S.,375. We are not 
aware of any decision of the Supreme Court of the United States 
nor of any intimation in any of the opinions of that Court pre- 
cluding such approval by implication of the selections so made. 
In one of the cases above cited Mr. Justice Miller said: “As regards 
the lands to be selected in lieu of those lost by sale or other- 
496 wise, it may be that no valid right accrues to any particular 
section or part of a section until the selection is made and 
reported to the Land Office, and possibly not then until the selec- 
tion is approved by the proper officer.” 103 U. S., 742. In a later 
case, above cited, the same learned justice quotes the same language, 
and adds: “ It is not easy to see how rights can be vested in any 
particular section or sections of the latter class (indemnity lands) 
until it is ascertained how many of the original odd-numbered sec- 
tions are thus lost and until the grantee has exercised his right of 
selection. * * * They (these latter) are not and cannot be made 
specific until the grantee’s right of selection has been exercised.” 
110 U. S., 389. These are the strongest expressions of opinion 
coming from that Court we have been able to find. The only ob- 
— Congress could have had in requiring the approval of the se- 
ections by tlie Secretary of tlie Interior were to insure selections 
from the lands of the United States nearest to the tier of sections 
in the place limits and to avoid as far as possible controversies with 
other adverse claimants, and thus render as certain as possible the 
description of the lands owned by the company which might other- 
wise be less certain. Here the lands were selected, and there is 
no claim that they were not nearest to the tier of sections” in 
place, nor that there are any adverse claimants to any of the 
lands, nor that the piaintiff had not the equitable right 
497 to all of the lands in question at the time of the levy and 
assessment of the taxes, but the right of taxation is re- 
sisted solely on the ground that up to the time of bringing this suit 
the plaintiff has been unable to procure patents of the lands from 
the General Land Office by reason of a mistaken notion as to the 
effect of a decision once made by the Supreme Court of the United 
States — years ago, but which mistaken notion can no longer be 
40—343 
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entertained in view of the recent utterances of the same Court. We 
must hold that the Secretary of the Interior did, in effeet, approve 
by implication of the selections made, certified, and presented to him 
as stated. If we are wrong in this we have the consolation of know- 
ing that the error. may corrected. It is not the United States that 
is attempting to impose the taxes in question, but the municipal 
instrumentalities of the State which conceded the plaintiff ’s equitable 
right to the lands. The mere fact that the lands in question were 
not held under patents from the United States did not prevent their 
being subject to taxation. Railway Co. v. McShane, 22 Wall., 444; 
Tucker v. Ferguson, 22 Wall., 527; Ross v. Outagamr, 12 Wis., 26; 
The Wisconsin Centrall R. R. Co. v. Taylor Co., 52 Wis., 51-6; 
Witherspoon v. Duncan, 4 Wall., 210; Carroll v. Safford, 3 How., 
441; S. C., 44, U. S. S. C. R., 441, & notes; Thompson v. Pacific 
R. R., 9 Wall., 579. The statutes declare that “taxes shall 

498 be levied upon all property in this State except such as 
is exempted therefrom. The term of real property, real 
estate,’ and ‘land’ when used in title shall include not only the 
land itself, but all buildings, fixtures, improvements, rights, and 
privileges appertaining thereto. * * * The person holding the 
contract or certificate of sale of any real property contracted to be 
sold by the State, but not conveyed, shall be deemed the owner for 
such purpose.” §§ 1034-5, 1043, R. S. There is no claim that any 
of the lands in question are exempt by reason of § 1038 or any statute 
of this State. The special exemption given by ch. 21, L. 1876, the 
validity of which was sanctioned by this court, expired before the 
levy and assessment in question. The Wisconsin Central R. R. Co. 
v. Taylor Co., supra. In the language of the Supreme Cuurt of the 
United States, “ Congress has not seen fit, either expressly or by im- 
plication to impose any restriction upon the taxing power of the State. 
That subject was remitted, as under the circumstances it might well 
be, wholly to her wisdom and discretion.” 22 Wall.,571-’2. In the 
case last cited it was in effect held that “ the equitable or inchoate 
title of the company to the residue of the lands” was capable of be- 
ing mortgaged and hence taxed. Jd. We must hold upon principle 
as well as the authorities that the plaintiff 's equitable right to pat- 
ents for all the lands in question was complete prior to 1883, and hence 
the equitable title was then fully vested in it sd as to subject 

499 said lands to taxation in that year. Ross v. Outagamie, supra ; 
Tucker v. Ferguson, supra; Witherspoon v. Duncan, supra ; 
Wheeler v. Merriman, 30 Minn., 379; Gulf R’d Co. v. Morris, 13 
Kansas, 317; Puget Sound Ag. Co. v. Pierce Co., 1 Wash. Ter. R., 
U. S., 159; Counties v. Lands, 28 Minn., 257; S. C., 5, A. & E. R. R. 
Cases, 404; Cornelius v. Kessel, 58 Wis., 237; Fowler v. Scott, de- 
cided herewith. ‘The mere fact that tlie taxes were not assessed to 
the plaintiff by name nor to unknown is nota valid reason for 
sustaining this judgment. The statute simply requires that real 
property shall be entered in the name of the owner if known to the 
assessor, otherwise to the occupant thereof if ascertainable, and 
otherwise without any name.” § 1043. The State ez rel. v. Black- 


stone, 63 Wis., 369. 
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The judgment of the circuit court is reversed, and the cause is re- 
manded with directions to dismiss the complaint. 


(Endorsements:) No. 111. August term, 1885. Wisconsin Cen- 
tral R. R. Co., respondent, against Price Co. et al., appellants. Opin- 
ion by Cassoday, J. Filed Dec. 1, 1885. Clarence Kellogg, clerk 
sup. Ct, Wis. 


500 Ex. A. 


State of Wisconsin, circuit court, Price county. Filed January 
29, 1885. N. F. Norlin, clerk. Filed July 17, 1885. Clarence 
Kellogg, clerk sup. c’t, Wis. / 


°F; DEPARTMENT OF THE INTERIOR, T. R. B.- 
GENERAL LAND OFFICE, W. J. D. 
WaAsHINGTON, D. C., Oct. 28, 1884. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed is a copy of so much of the 
diagram showing the limits of the withdrawal of lands for the 
benefit of the Portage, Winnebago and Superior, now Wisconsin 
Central, Railroad Company as relates to lands in townships 34 to 
40 N. inclusive, Wisconsin; that I have —— said copy with 
the diagram on file in my office and used in the adjustment of the 
grant to the State of Wisconsin to aid in the construction of said 
company’s railroad, and that such copy is a true copy of such 4 
diagram and of the whole thereof, so far as relates to lands in the 1 
townships above mentioned. . 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL.] L. HARRISON, 
Acting Commissioner of General Land Office. 


(Here follows diagram marked p. 501.) 


502 Ex. B. 


State of Wisconsin, circuit court, Price county. Filed January 
29, 1885. N. C. Norlin, clerk. Filed Jul. 17, 1885. Clarence 
Kellogg, clerk sup. c't Wis. 


Wis. Cent. R. R. Co. vs. Price Co. et al. 


“os DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND OFFICE, W. J. D. 
WasuHineTon, D. C., Oct. 28th, 1884. 


I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed are copies, first, of a letter from 
the Secretary of the Interior, dated Nov. 9th, 1869, transmitting to 
this office three maps showing the location of the Portage, Winne- | 
bago and Superior railroad from Portage to Superior City, with the; 
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enaorsements thereon ; second, of so much of the map showing the 
location of the above-named railroad from Stevens’ Point to Bay- 
fie“ J, Wisconsin, as shows such location through townships 34 to 40, 
inclusive, and of the certificates thereon ; that 1 have compared each 
of said copies with the original thereof on file in my office, and that 
each such copy is a true copy of such original and of the whole 
thereof so far as relates to the townships above mentioned. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

L. HARRISON, 


Acting Commissioner of General Land Office. 


503 State of Wisconsin, circuit court, Price county. Filed January 
: 29, 1885. N.C. Norlin, clerk. 


Ld- Gt Ry ds. 
DEPARTMENT OF THE INTERIOR, 
Wasuinoton, D. C., Nov. geh, 1869. 
Sir: I transmit herewith three maps showing the location of the 
Portage, Winnebago and Superior railroad from Portage City to 
Superior City. 
ou will issue the necessary instructions to the local officers to 
withdraw the granted lands. 


Very respectfully, your ob’t servant, 
J. D. COX, Seeretary. 


Hon. Jos. S. Wilson, Commissioner of the Gen’l Land Office. 
(Here follows diagram marked p. 504.) 


505 Ex. C. 


State of Wisconsin, circuit court, Price county. Filed Jan’y 29, 
1885. N. F. Norlin, clerk. Filed July 17, 1885. Clarence Kel- 
logg, clerk sup. c’t Wis. 


Wis. Cent. R. R. Co. vs. Price Co. et al. 


3 DEPARTMENT OF THE INTERIOR, T. R. B. 
GENERAL LAND Orrick, W. J. D. 
Wasnixorox, D. C., Oct. 28th, 1884. 
I, L. Harrison, acting Commissioner of the General Land Office, 
do hereby certify that the annexed, on pages one to fifteen, inclu- 
| sive, are copies, first, of a letter, dated February 21st, 1874, from the 


Governor of Wisconsin to the Secretary of the Interior, stating that: 


he had forwarded by express certificates showing the completion of 
the second, third, fourth, and fifth sections of the Wisconsin Cen- 
tral railroad north from Stevens’ Point and the first section 
south of Ashland, Wisconsin; second, of the endorsements upon 
jacket covering said letter; third, of a letter, dated Mar. 19, 1874, 
rom the Secretary of the Interior, transmitting to this office the 
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letter and certificates above mentioned; fourth, of the endorsements 
upon the jacket covering said letter of March 19, 1874; fifth, of so 
much of a map showing the line of route of the fifth section of 
twenty milesof the Wisconsin Central railroad asconstructed as shows 
said line between the south line of township 34 N., range 1 E.,and a 
point in section 13, township 36 N., range 1 E., with the certificates 
and endorsements thereon: sixth, of the certificate of the Governor of 

Wisconsin, dated Feb’y 20, 1874, attached to the foregoing 
506 map; seventh, of a letter, dated Dec. 26, 1876, from W. K. 

Mendenhall to the — of the Interior, transmitting a 
map showing the line of route of the sixth section of the Wisconsin 
Central railroad as constructed north of Stevens’ Point, Wis., with 
the endorsements thereon ; eighth, of the endorsements upon the 
jacket covering said letter; ninth, of the map showing the line 
of route of the sixth section of twenty miles of the Wisconsin Cen- 
tral railroad as constructed from a point in section thirteen, town- 
ship 36 N., range 1 E., to a point in lot 7 of section 19, township 39 
N., range 1 E., Wis., with the certificates and endorsements thereon ; 
tenth, of a letter dated May 20, 1878, from Charles L. Colby, stating 
that he has forwarded. by express a properly certified map showing 
the completion of the seventh section—26 miles—of the Wisconsin 
Central railroad north from Stevens’ Point; eleventh, of the endorse- 
ments upon the jacket covering said letter; twelfth, of so much of 
the map showing the line of routeof the seventh section of the Wis- 
consin Central railroad constructed north from Stevens’ Point as 
shows said line from a point in lot 7 of section 19, township 39 N., 
range 1 E., to a point on the north line of section 3, township 40 

N., range 1 W., Wis., with the certificates and endorsements 
507 thereon. I further certify that I have compared each of said 
— — with the original thereof on file in my office; that 
each such copy of said letters is a true copy of such original letter 
and of* the whole thereof, and that each such copy of said maps is a 
true copy of such original map and of the whole thereof so far as 
relates to townships 34 to 40 N., inclusive. 

In testimony — I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 

[SEAL. ] L. HARRISON, 
Acting Commissioner of General Land Office. 


508 Stute of Wis., cir. c't, Price Co. Filed Jan’y 29, 1885. N. F. 
Norlin, el'k. 


Department of the Interior, Feb. 24, 1874. 


STATE OF WISCONSIN, 
ExecuTIvE DrepARTMENT, Mapison, Feb. 21, 1874: 
Hon. C. Delano, Sec. of the Interior, Washington, D. C. 
Dear Sir: I have this day sent you, by American Express Com- 
pany, certificates as to the fact of the completion of sections (two) 2, 
three (3), four (4), and five (5) north from Stevens’ Point, and section 
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one (1) south from Ashland, of the Wisconsin Central Railroad, for 
such action as you may see fit to take thereon. 
Please acknowledge receipt of same and oblige, 


Very respectfully, your ob’d’t serv't, 
wa i W. R. TAYLOR, Gov’r. 


509 State of Wis., cir. c't, Price county. Filed Jan’y 29, 1885. 
N. F. Norlin, el'k. 


Land grant. 

(Wisconsin Central. 

Department of the Interior. 

Lands and railroads. 

Received 24 Feb’y, 1874. 

Dated 21 8 ao 

From Governor of Wisconsin, Madison, Wis. 

Subject : 

Has sent by express certificates of completion of sections 2, 3, 4, & 
5 north from Stevens’ Point & sec. 1 south from Ashland, of the 
Wisconsin Central R. R. 

Action: 

— —, 187-. 

Respectfully referred to the Commissioner of the General Land 

ce. —— ——, chief clerk. 
Registered 2-338. 


510 DEPARTMENT OF THE INTERIOR, 
WasHineoTon, D. C., March 19th, 1874. 


Sir: I have considered the application of the Wisconsin Cen- 
tral Railroad Company to have patents issued to it for the lands 
claimed to belong to the company by reason of having constructed 
sections two, three, four, and five, of twenty miles each, north of 
Stevens’ Point, and section one south from Ashland. 

The certificates of the Governor of Wisconsin are unusual in form 
and were evidently made with a desire to avoid the responsibility 
of deciding whether the company had complied with the law of 
that State in reference to the building of the road from Portage 
City to Stevens’ Point or whether it was entitled to patents or not 
— to shift that responsibility from himself to the Secretary of the 

nterior. 

The action of the late Legislature of said State, embodied in the 
resolutions hereto attached, has imposed upon me the duty of deter- 
mining whether the lands along the uncertified portions of the road 
are * to insure its construction from Portage City to Stevens’ 

oint. 
511 In view of these resolutions and the doubt tliat still exists 
in my own mind of the rights of the road to any patents 
until it shall have constructed the road from Portage City to Stevens’ 
Point, and of the uncertainty as to the sufficiency of the lands along 
the uncertified portions of the road to insure its construction be- 
tween said points, I have determined to withhold patents from two 
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of the five sections certified to by tlie Governor and todirect patents to 
issue for any three of said five sections that the company may select, 
upon condition that the company shall agree to ask for no other 
-patents for said road until it shall have built its road from Portage 
City to Stevens’ Point in the manner required by law. 
You are hereby directed to carry out the foregoing instructions. 
I transmit herewith the certificates and other papers. 

Very respectfully, C. DELANO, Secretary. 


Hon. W. Drummond, Com’r G. L. Office. 


512 State of Wis., cir. c't, Price county. Filed Jan’y 29, 1885. 
N. F. Norlin, el'k. 


Letter K, No. 93582. Hon. Sec. of the Interior, M’ch 19, 74. R. 

Return papers in the matter of the application of the Wisconsin 
Central R. R. Co. for patent, with directions. Cromweel & Buxton. 

Referred to Div. F. 

Received (G. L. O.) M’ch 20, 1874. 2-200. 


(Here follows diagram marked p. 513.) 


614 & 515 [Arms of State. ] 
STATE or WISCONSIN, 
Exxcurivꝝx DEPARTMENT, Mapison, Feb’y 20, 1874. 


To the Honorable the Secretary of the Interior: 
I, William R. 1 Governor of the State of Wisconsin, do 


hereby certify that the Wisconsin Central Railroad Company, a cor- 
oration existing under the laws of the State of Wisconsin, has com- 
pleted the fifth section of twenty continuous miles of railruud, be- 
ginning at station 4197+25 and continuing via northerly direction 
to station 5250+-65, as shown upon the map hereto attached, sup- 
— with all necessary drains, culverts, viaducts, crossings, sidings, 
ridges, turnouts, watering places, depots, equipments, furniture, and 
all other appurtainances of a first-class railroad. 
And I further certify that said Wisconsin Central Railroad Com- 
pany has built no road whatever from Portage City to Stevens’ Point 
y way of Ripon and Berlin or otherwise. 
In testimony whereof I have hereunto subscribed my name and 
caused the great seal of the State to be affixed this twentieth day of 


February, A. D. 1874. 
[SEAL. ] W. R. TAYLOR. 


By the Governor: 
PETER DOYLE, 
Sec y of State. 
516 State of Wis., cir.c’t, Price county. Filed Feb’y 29, 1885. N. 
F. Norlin, cl’k. 
WasnIxdrox, D. C., Dec. 26, 1876. 


Hon. Z. Chandler, Sec’y of Interior. 
Sir: I have the honor to enclose herewith map with certificate 
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set 
of the Governor of Wisconsin showing the completion of the Cth 


section of 20 miles of road north from Stevens’ Point, of the Wiscon- 4 
if 
J 


sin Central railroad. 
I respectfully ask an acknowledgment of receipt of same. 
Very respectfully, . W. K. MENDENHALL, 
Att'y Wis. Cent. R. R. Co. 


(Endorsed :) M. 40776. Div. F #1. Department of the Interior, 2 
Dec. 26, 1876. | 5 


517 State of Wis., cir. c't, Price county. Filed Feb’y 29, 1885. 
N. F. Norlin, cl’k. 


Wisconsin Central R. R. 
M. 40776. 
Department of the Interior. 
Lands and railroads. 
Received 26 Dec., 1876. 
Dated 66 66 
From W. K. Mendenhall, Washington, D. C. 
Subject : 
Transmits map with certificate of Gov. of Wisconsin showing 6th | 

completed section of 20 miles of Wisconsin Central R. R. north of 

Stevens’ Point. 
Action : 
Z. B. S. 26 Dec., 1876. 
Ack’d & 512 referred to the Commissioner of the General 

. Land Office. N. Bell, chief clerk. 
— No answer—file with Wis. Cent. R. R. papers. G. A. S. 
4 2 enc. 

5-202. 
Registered 2-356. 
F. Dec. 27, 1876. 


(Here follows diagram marked p. 518.) 


519 Wisconsin Central Railroad Company, Charles L. Colby, 
President. | 


MILWAUKEE, WIs., May 20, 1878. 
Hon. J. A. Williamson, Commissioner of Gen’l Land Office, Wash- 

ington, D. C. 

Dear Sir: I enclose herewith an agreement, as required by the 
Secretary of the Interior, which will entitle the — to an ap- 
— of the lists for 30,000 acres of its grant, recently filed in the 

arsaw, Eau Claire, and Bayfield offices. 

I request that the rules of the Department, which requires that 
lists for approval shall remain on file five months before patent 
shall issue, may be set aside in this case. 

I understand that the rule was adopted in order to give parties 
having adverse claims an opportunity to present proof of their 
claims and have them acted upon by the Dep’t. 

As the lands embraced in our lists were withdrawn from sale in 
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1869 all claims adverse to the title of this company must have 

been disposed of, & therefore the necessity for the rule no longer 
exists. 

520 It is of the utmost importance that the company should 
receive patents for the lands embraced in these lists imme- 

diately, & I hope the usual five months’ delay may be avoided. 

I have sent you by express a map, properly certified by the Gov- 
ernor of Wisconsin & the chief engineer of the company, showing 
the completion of the 7th section—26 miles—north from Stevens’ 
Point. This map, with those previously filed in the General Land 
Office, completes the line of route of the railroad from Portage to 
Stevens’ Point & from Stevens’ Point to Ashland. 

Very respectfully, CHAS. L. COLBY, President. 


Mr. Marble, solicitor of the Interior Dep’t, drew up the agreement 
enclosed. 


§21 Letter M, No. 42547. Chas. Colby, Milwaukee, Wis. 


Date: May 20, 1878. 

Subject: 

Transmits agreement of Wisconsin Central R. R. Co., as directed 
by the Sec’y of the Interior. Letter & agreement to Sec’y, with 
clear list, July 29, 1878. Also Mr. Colby’s letter of 20 July. East- 
lake. See N. 57646, from Secretary, a list No. 9 and re- 


turning papers. Referred to Div. F, Recei ved (G. L. O.) May 


23, 1878. 1 Enc. 7, 168. 
(Here follows diagram marked p. 522.) 


523 Wisconsin CENTRAL RAILROAD Company, Respondent, 
vs 


Price County and Tar County Cuzax and Counry Tasasvaun 
or Price County, Appellants. 


I, Clarence Kellogg, clerk of the supreme court of the State of 
Wisconsin, do hereby certify that the above and foregoing is a true 
and correct transcript of all the record and proceedings now on 
file and of record in my office, with all things concerning the same, 
in the above-entitled cause; that the original writ of error, the 
citation, with its service endorsed thereon, and a copy of the bond 
are appended to the return herein, and that they are all returned to 
the Supreme Court of the United States in obedience to the com- 
mand of the writ of error hereto annexed. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Madison, this 24th day of. August, A. D. 1886. 

[Seal Supreme Court of Wisconsin.] 
CLARENCE KELLOGG, 
C lerk Supreme Court, Wisconsin. 
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524 Srarx or WIsconsiy, \ ~~ 
Supreme Court, : 


pont pee to the within writ appears by the schedule hereto 
aunexed. | 
- The return of the justices of the supreme court of the State of 
Wisconsin. 


Attest: CLARENCE KELLOGG, Clerk. 


Endorsed on cover: Wisconsin supreme court. No. 343. The 
Wisconsin Central Railroad 1 — in error, vs. Price 
County and The County Clerk and County Treasurer of Price 
County. Filed September 16, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


NO. 76. 


WISCONSIN CENTRAL RAILROAD CO. 


v. 


PRICE COUNTY ET AL. 


IN ERROR TO THE SUPREME COURT OF WISCONSIN. 


BRIEF FOR PLAINTIFF IN ERROR. 


EDWIN H. ABBOT, 
LOUIS D. BRANDEIS, 


Attorneys for Plaintiff in Error. 
JEREMIAH SMITH, 


Of Counsel. 


* 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18890. 
No. 76. 


WISCONSIN CENTRAL RAILROAD CO. 
v. 
PRICE COUNTY ET AL. 


IN ERROR TO THE SUPREME COURT OF WISCONSIN. 


- — — — —_ — —— 


BRIEF FOR PLAINTIFF IN ERROR. 


This is a suit by the Wisconsin Central Railroad Company against 
Price County, Wisconsin, and its officers, to enjoin all proceedings to 
enforce the collection of taxes assessed by that county for the year 
1883, upon certain lands in the town of Worcester. The plaintiff 
contended that the lands were then still exempt from taxation 
under the act of Congress granting the same. The suit was com- 
menced on April 10, 1884, in the Circuit Court for Price County ; 
and a decree was there entered for the plaintiff in accordance with 
the prayer of the complainant. The judgment of the Circuit Court 
was reversed, upon exceptions, by the Supreme Court of Wisconsin, 
and the cause was remanded with directions to dismiss the com- 
„aint. The case comes to this court upon writ of error to the 
— Court of Wisconsin. 
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STATEMENT. 


The lands referred to in the complaint are all wild, unoccupied 
and unimproved, and are a portion of the lands granted to the State 
of Wisconsin, by act of Congress hereinafter mentioned, for the 
purpose of aiding in the construction of what is now the Wisconsin 
Central Railroad. The plaintiff claims title to the lands referred to 
in the complaint, under a patent from the State of Wisconsin, dated 
Feb. 25, 1884, such patent being by statute presumptive evidence of 
title.! (Record, folio 248-252.) That state acquired all its right to 
these lands from the United States by the act of Congress, May 5, 
1864, and subsequent acts in explanation and amendment thereof. 
The patent of the State of Wisconsin was issued to the railroad com- 
pany in pursuance of several statutes of that State hereinafter 


referred to. 
The provisions of the Act of May 5, 1864, material to the present 
controversy, ure as follows: — 


Sect. 3. And be it further enacted, That there be, and is hereby, granted to 
the State of Wisconsin, for the purpose of aiding in the construction of a rail- 
road from Portage City, Berlin, Doty’s Island, or Fond du Lac, as said State 
—— in a northwestern direction, to Bayfield, and thence to Superior 
on Lake Superior, every alternate section of public land, designated by old 
numbers, for ten sections in width on each side of said road, upon the same 
terms and conditions as are contained in the act granting lands to said State to 
aid in the construction of railroads in said State, approved June three, eighteen 
hundred and fifty-six. But in case it shall appear that the United States have, 
when the line or route of said road is definitely fixed, sold, reserved, or other- 
wise disposed of any sections or parts thereof, granted as aforesaid, or that the 
right of pre-emption or homestead has attached to the same, that it shall be 
lawful fur any agent or agents of said State, appointed by the governor thereof, 
to select, subject to the approval of the Secretary of the Interior, from the lands 
of the United States nearest to the tier of sections above specified, as much public 
land in alternate sections, or parts of sections, as shall be equal to such lands 
as the United States have sold or otherwise appropriated, or to which the right 
of pre-emption or homestead has attached as aforesaid, which lands (thus se- 
lected in lieu of those sold and to which the right of pre-emption or homestead 
has attached as aforesaid, together with sections and parts of sections 
designated by odd numbers as aforesaid, and ae riated as aforesaid) shall 
be held by said State, or by the company to which she may transfer the same 
for the use and purpose aforesaid: provided, that the lands to be so located 
shall in no case be further than twenty miles from the line of said road. 


— ꝛC̃ [ ÿmͥ — — — — — — — — — — —— — 


— 


' Rev. Stats. Wisc. Sect. 4153. Every patent which has been heretofore ex- 
ecuted and delivered by the Commissioners of School and University Lands, or 
which shall hereafter be executed and delivered by the Commissioners of Public 
Lands, purporting to convey any land of any description, and every deed or patent 
which shall at any time have been executed and delivered by the governor, purport- 
ing to convey any lands granted to the State by the United States, to aid in the con- 
struction of railroads, or any swamp lands or overflowed lands, shall be received as 
presumptive evidence of the facts therein stated and that the grantee named thereiu 

vested thereby at the date thereof with an absolute title in fee to the lands 
therein described.” 


a @ first-class railroa 
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SecT. 5. And be it further enacted, That the time fixed and limited for the 
completion of said 8, in the act aforesaid of June three, eighteen hundred 
and fifty-six, be and the same is hereby extended to a period of five years 
from and after,the passage of this act. 

Sect. 7. And be it further enacted, That whenever the companies to which 
this grant is made, or to which the same may be transfcrred, shall have com- 
pleted twenty consecutive miles of any portion of said railroads, supplied with 
all necessary drains, culverts, viaducts, crossings, sidings, bridges, turnouts 
watering places, —— equipments, furniture, and all other appurtenances of 

„patents shall issue conveying the right and title to said 
lands to the said company entitled thereto, on each side of the road, so far as 
the same is completed, and coterminous with said completed section, not exceed- 
ing the amount aforesaid, and patents shall in like manner issue as each twenty 
miles of said road is completed: provided, however, that no patent shall issue 
for any of said lands unless there shall be presented to the Secretary of the 
Interior a statement, verified on oath or affirmation by the president of said 
company, and certified by the governor of the State of Wisconsin, that such 
twenty miles have been completed in the manner required by this act, and set- 
ting forth with certainty the points where such twenty miles begin and where 
the same end, which oath shall be taken before a judge of a court of record of 
the United States. 

Srcr. 8. And be it further enacted, That the said lands hereby granted 
shall, when patented as provided in section seven of this act, be subject to the 
disposal of the companies respectively entitled thereto, for the purposes afore- 
said, and no other, and the said railroads be, and shall remain, public highways 
for the use of the government of the United States, free from all toll or other 
charge, for the transportation of any property or troops of the United States. 

Sect 9. And be it further enacted, That if said road mentioned in the third - 
section aforesaid is not completed within ten years from the time of the passage 
of this act, as provided herein, no further patents shall issue to said — 
for said lands, and no further sale shall be made, and the lands unsold shall 
revert to the United States. 


It does not appear that the Act of June 3, 1856, imposed any 
“terms and conditions ” material to this inquiry other than those speci- 
fied in the Act of May 5, 1864. The later act was explained and 
enlarged by a resolution of Congress npproved June 21, 1866. By 
act of Congress, April 9, 1874, the time for completion of the rail- 
road was extended to Dec. 31, 1876, and by act of Congress, March 
3, 1875, a slight alteration in the line of the road was authorized. 
None of these acts made any change in the terms and conditions 
upon which the lands were granted. 

All the lands covered by Sect. 3 of the act of Congress, May 
5, 1864, were granted by the Stute of Wisconsin to the Portage 
and Lake Superior Railroad Company, and to the Winnebago and 
Superior Railroad Company by Acts of May 9 and 10, 1866, respect- 
ively. By the Act of April 29, 1869, the consolidation of these 
two railroad companies, under the name of the Portage, Winnebago 
and Superior Railroad Company, was authorized; and by the later 
Act of Feb. 4, 1871, the name of the consolidated company was 
changed to the Wisconsin Central Railroad Company. 

The Portage, Winnebago and Superior Railroad Company duly filed 
the location of its road from Stevens Point to Bayfield, on Oct. 7, 
1869 (Record, folio 252-258) ; and on Dec. 10, 1869, the United 


4 BRIEF FOR PLAINTIFF IN ERROR. 


States Land Commissioner withdrew from sale the odd-numbered 
sections of land within the twenty-mile limits along the line of the 
location of the railroad. (Record, folio 327, 328.) The railroad 
was built in sections of about twenty miles each, section six and 
portions of sections five and seven falling within the limits of Price 
County. Section five was completed in February, 1874 (Record, 
folio 514, 515); section six was completed in December, 1876 
(Record, folio 516) ; section seven was completed in June, 1877. 
(Record, folio 113, 519.) The total number of acres in the odd- 
numbered sections along the line of the railroad, within the ten-mile 
limits, is 1,377,383.93. Of this number 789,622 acres had been 
disposed of by the United States before the passagé of the Act of 
May 5, 1864, and 161,659.93 were disposed of after the passage of 
that act and before the filing of the location on Oct. 7, 1869. 

The Wisconsin Central Railroad Company received from the 
United States, prior to -Nov. 16, 1877, patents for 240,363.54 acres 
within the place limits, that is, within ten miles of either side of the 
location of the road, and patents for 203,459.62 acres of land within 
the indemnity limits, that is, between ten and twenty miles of the 
line of the road. (Record, folio 232-243.) On Jan. 9, 1878, the 
railroad company received from the United States a patent for 
162,622 89 acres, and on Aug. 10, 1878, a patent for 29,398.51 
acres, both patents covering land within the place limits. (Record, 
folio 450-476.) No other patents were received from the United 
States prior to the commencement of this suit, and none of these 
patents included the land upon which the taxes referred to in the 
complaint were assessed. 

Of the land in question eleven forties lay in the place limits, the 
balance within the indemnity limits (Record, folio 334, 396). A list 
of selections of land within the place limits filed by the railroad 
company with the United States Land Office, at Eau Claire, Wis., 
on Dec. 5, 1876, claimed by the company on account of the sixth 
section of that portion of the railroad from Stevens Point to Bay- 
field, included, umong other land, the eleven forties above mentioned. 
(Record, folio 412-420, 442-450.) The list of selections of land 
within the indemnity limits filed by the railroad company in the 
same land office on the 9th and 15th of December, 1876, claimed 
by the company on account of the same section of its railway, in- 
cluded the balance of the lands referred to in the complaint. (Record, 
folio 420-438.) Persistent demands were made by the railroad 
company from the time of the filing of these lists until after the 
trial of this cause for patents covering the lands referred to, but no 
patents were granted for any part of them. The history of these 
efforts to secure patents is thus stated by Mr. Edwin H. Abbot, 
the vice-president and general legal manager of the company, and 
is uncontradicted (Record, folio 114-124) : — | 
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„When the road was finished in June, 1877, and the plaintiff expected and 
was endeavoring to obtain the final issue of patents for all its grant, which it 
believed itself to have earned by the completion of the road, Secretary Schurz 
adopted for the Land Department at Washington the rule laid down in the 
opinion of ‘Mr. Justice Davis in the Leavenworth, Lawrence and Galveston 
case, so called, whereby the opinion of the Supreme Court declared that grants 
of indemnity — that is to say, grants of land more than ten miles and within 
twenty miles of the accepted location of the road — were intended to furnish 
lands in lieu of those only which the United States should have sold within 
the granted limits — . e., the ten-:nile limits — between the time when the 
grant was first made and the time when the lands had been withdrawn from 
market by the Gencral Land Office, and therefore Secretary Schurz informed 
us that, instead of our being entitled to receive any more patents for lands, 
cither in the granted limits or the indemnity limits, we had already received 
something like forty thousand acres of land more than the General Land Office 
considered us entitled to hoid, and the Secretary personally informed me that 
he expected and required us to release to the United States from the lands 
already patented to us a very large amount of those lands which we had 
already received. He positively refused to issue to us any more patents for 
any lands, either in the limits of the lands in place — by which I mean ten- 
mile limits — or within the limits of the grants of indemnity — by which I 
mean the lands outside of ten and inside of twenty miles from the location as 
withdrawn from the records of the Land Office. We had many iuterviews 
with the Secretary of the Interior and the solicitor attached to the Department 
and the Commissioner of the General Land Office, and we were unable to 
adjust the matter, Secretary Schurz still insisting that under the terms of the 
original grant the railroad company had already received a great deal more 
land than the State of Wisconsin or it, as the donee, under Sect. 3, was 
entitled to receive. This direct refusal and issue having been made between 
us and the Interior Department, and we finding ourselves unable to obtain any 
lands whatever, we applied to the executive department of the State of Wis- 
consin. I personally had many interviews with Gov. Smith in the 
premises. He declared his inability as governor and the inability of the 
State to do anything to help us, excepting this: He offered to appoint me 
attorney for the State of Wisconsin to take such procecdings as I should deem 
wise and expedient in any court and before any tribunal or ary department in 
order to obtain the lands which we had earned to be certified to the State of 
Wisconsin, in which case he declared that he cuuld give us patents. Accord- 
ingly I was appointed by Gov. Smith attorney for the State of Wisconsin 
to act in this matter. I went to Washington and made claim upon Secretary 
Schurz, in the name of the State of Wisconsin, to have the lands which we 
had earned, which included all the lands covered by this action and a — 
many more, certified to the State of Wisconsin, if the Secretary was unwilling 
to order patents of the United States to be issued directly to the plaintiff. He 
refused absolutely to do sv, denying the right of the State of Wisconsin to 
any lands in consequence of what we had done, beyond the amount of lands 
we had already received, and he also declared, as he had done before, that the 
amount of lands which we had already received were greatly in excess of 
those to which we were entitled. I then consulted with eminent counsel in 
Washington as to the legal possibiiity of maintaining a writ of mandamus 
— Secretary Schurz to compel him to certify those lists to the State of 
Wisconsin. I also examined, in consultation with eminent counsel, the various 
provisions which allowed original suits to be brought in the Supreme Court of 
the United States by the State of Wisconsin. But we all agreed, and finally 
Attorney-General Devens himself told me that it was useless to undertake to 
compel the Secretary to issue those patents or to certify the lists to the State 
of Wisconsin. 

‘¢ then endeavored to get Secretary Schurz to refer the question to Attorney- 
General Devens for advice as to what was the quantity of lands this Sect. 3 
conferred upon the State of Wisconsin as trustee to convey to us. Secretary 
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Schurz for a long time refused to make such a reference in any case, and he 
absolutely refused to make any such reference in our particular case. Thus 
the matter stood for a long time. 

During the years 1877 and 1878 the great land-grant case entitled ‘ Madison 
and Portage Railroad Company v. The Treasurer of the State of Wisconsin 
and others,’ in which all the different donees of all the grants from the United 
States of lands in Wisconsin were parties, came to a final argument before the 
full bench of the United States Circuit Court for the western district of Wis- 
consin. The litigation in this suit had been going on ever since December, 
1874. The vital — in this case, which was fatal to the piaintiff’s claim 
for lands for building the Madison and Portage Railroad, was the determina- 
tion of the quantum of lands which passed by the general expression of the 
land-grant acts, namely, every alternate section of public land designated by 
odd numbers for ten sections in width on each side of said road. Secretary 
Schurz held that as to (sic) the amount of land granted by the grant in place 
was only the number of acres of land which the United States owned itself 
undisposed of at the date of the grant. The effect of that decision would be 
(instead of given [sic] as to the amount in place every odd section for ten sections 
in width — that is to say, six thousand four hundred acres to the mile) to give, 
perhaps, not more than five acres for a mile of railroad built. If the United 
States, for instance, owned at the time when the grant was made by Congress 
only five acres not previously disposed of, then Secretary Schurz held that the 
railroad took only five acres for building that mile of :oad; and if subsequently 
to the date of the grant the United States sold one of those acres before the 
lands were withdrawn from market, then, under the indemnity — the rail - 
road would be entitled to receive only one acre in indemnity and no more... . 

„The great question, therefore, in the Madison and Portage Railroad case at 
its threshold was, how much land was covered by the II clause? That 
case was argued by the most eminent counsel in the State of Wisconsin. 
Mr. S. U. Pinney, of Madison, contended that Secretary Schurz’s ruling was 
right. On the other hand, Col. Vilas. Mr. I. C. Sloan, J. C. Spooner, A. 
Scott Sloan, and myself contended that the rule laid down by Secretary Schurz 
was wrong. The arguments were made in September, 1879. The Court held 
that question under advisement for a considerable time, and finally Mr. 
Justice Harlan, on the twenty-eighth day of October, 1879, filed an opinion in 
that court, in which he decided against the ruling of Mr. Secretary Schurz. This 
decision was the first decision by any United States court directly upon this 

uestion, «nd adversely to what the counsel have always contended were the 
dicta of Mr. Justice Davis in the Leavenworth, Lawrence and Galveston case, 
but which Secretary Schurz contended was the opinion of the Court and not 
the dicta of the justice who read the opinion. When this Madison and Port- 
age decision was made I renewed my efforts in the Interior Department to 
get Secretary Schurz to adopt the rule laid down in that case by Mr. Justice 

arlan. .. . Finally, after Justice Harlan had given this decision, I renewed 
my application, as I have stated, to the Interior Department to reverse the 
practice established by Mr. Secretary Schurz, which was fatal to the claim, 
either of the State of Wisconsin or the plaintiff, to any more lands; and so 
many other railroads were interested in the same question that finally Secretary 
Schurz was induced to refer the question to Attorney-General Devens for his 
action. The case in which Mr. Devens was to give his opinion was in the 
matter of the right of the State of Minnesota to receive from the United 
States under similar acts, for the benefit of the Western Railroad, the full 
quantity of ten sections per mile of public lands along the line of the con- 
structed road. On the Sth of June, 1880, Attorney-General Devens gave an 
opinion to the Hon. Carl Schurz, which is undoubtedly reported in the 
opinions of the Attorney-General, in which he advised the Secretary that his 
practice should be abandoned and the Department should recur to the rule and 
method of administering the railroad — which had obtained prior to Mr. 
Schurz's coming into office, March, 1877. Prior to Attorney-General Devens 
giving that opinion I learned that the question was before him. I at once 


1 2. 


am, 
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applied for leave to be heard in behalf of the State of Wisconsin and as its 
authorized attorney, and to argue in the matter of the quantity of land which 
— to the State of Wisconsin under the third section of our land-grant act. 

n accordance with my request, Attorney-General Devens allowed me to submit 
a printed argument for and in behalf of the State of Wisconsin, a copy of 
which I now produce. . . . This · argument of mine brought before Attorney- 
General Devens the Madison and Portage Railroad decision of Mr. Justice 
Harlan, and I filed with the Attorney-General a certified copy of Justice Har- 
lan’s decision, and great stress is laid by the Attorney-General in his letter of 
advice to Secretary Schurz upon the decision of Mr. Justice Harlan in the 
Madison and Portage Railroad case. Secretary Schurz did not accept the 
opinion of Attorney Devens in the particular case, in which he had called for 

vice — that is, the Minnesota case — until the sixteenth day of October, 1880 
and then he permitted it to be adopted in that particular case; but he still 
refused to make any general rule or allow us to take our patents under Scct. 3, 
but left substantially the whole matter of indemnity lands undisposed of when 
he went out of office. . 

„% When the new administration came in, in 1881, the new Secretary of the 
Interior rejected the opinion of Attorney-General Devens and refused to per- 
mit the Land Office to act in accordance with it, and Secretary Teller during the 
whole time of his administration has insisted upon the same rule which Secre- 
tary Schurz had adopted prior to the sixteenth day of October, 1880; in other 
words, he refused to issue patents to us cither in indemnity limits or in granted 
limits. The whole question of the — of grant, which is discussed by 
Justice Harlan and Attorney-(ieneral Devens in the opinion 1 have just referred 
to, was again argued by me very elaborately in conjunction with the counsel 
of the Atchison, Topeka and Santa Fé Railroad Company in a case arisin 
under their grant, and a very full and complete printed brief was filed wit 
Secretary Teller at that time. This Jast argument was held in the early sum- 
mer of 1883; but Secretary Teller still refuses to act on our application and 
still refused patents to us and refuses to decide the question of the right of the 
State of Wisconsin, as well as our right to any patents. 

** When I first discovered that the defendant in this case had undertaken 
without any notice to us to assess taxes upon these lands, — a fact which was 
entirely unknown to me or to any of our Land Department officials until a com- 

tively few months,— I again went to Washington and urgently pressed the 
secretary to issue patents to us and to settle the question finally; but he abso- 
lutely refused to take up the matter, either in regard to grant in place or grant 
in indemnity, and he asserted the right of Congress to forfeit our entire grant 
because the Wisconsin Railroad had not been entirely finished prior to the 
thirty-first day of December, 1876; and inasmuch as bills were pending and 
had been pending in Congress for the last session or two to forfeit the grant of 
the Wisconsin Central Railroad, as well as many other land-grant roads, he 
absolutely declined, until Congress should have settled this matter of forfeiture, 
to take any action whatever in regard to our application. Ile would neither 
approve lists of lands nor give any ruling, but simply left the matter undecided, 
and we could not compel him to act or the General Land Officetoact. The ex- 
cuse he gave was nomiually that the matter could not be taken up yet. We 
have continued our efforts at Washington and employed counsel, and I have 
— given attention and taken great trouble in this matter, but 
ve as yet failed altogether to induce the Interior Department to perform 
what I believed to be its duty under our land-grant acts, acting in the name 
and behalf of the State of Winconsin as its authorized —— 

„Finding that it was impossible to get any action under the course of pro- 
cedure which had hitherto been adopted by the State of Winconsin and our- 
selves in reference to the —~ of lands to us under the grant, we made a 
desperate appeal to Gov. Rusk to give us a patent from the State, although 


the United States had not given us any patent. Previous to this time the State 
of Wisconsin had always refused to give us any patents for lands which had 
not been previously patented to us 


y the United States. The patent from 
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Gov. Rusk was obtained only after a and repeated arguments, in which I 
was assisted by eminent counsel; and finally the reason on which they were 
iven to us was, as the governor expressed it, the manifest injustice of allow- 
ing parties to go in under the color of tax title when we had no legal status to 
interfere with them, and of permitting them to strip the lands of timber simply 
because we had no standing in court to turn them out. 
„That is the general history of our efforts to obtain patents for our lands.” 


The application to the State of Wisconsin for a patent for lands 
was filed Feb. 21, 1884 (Record, folio 171), and the patent, which 
included the lands referred to in the complaint, was granted Feb. 25, 
1884. (Record, folio 248-252.) Upon the filing of this application, 
a careful examination by the Wisconsin officials of the selections 
made became necessary; among other reasons, because many of the 
parcels were claimed by the State as swamp lands. (Record, folio 
160-166.) As was stated by L. J. Russ, the governor's private 
secretary: — a ; 


„There had been previous to this time a conflict between the Wisconsin Cen- 
tral and the Chicago, St. Paul, Minneapolis and Omaha Railway Company as to 
a portion of the grant. After these applications were filed in the governor’s 
oflice each separate description included in the application was examined to 
determine whether the State had any interest in or claim to the land described. 

It took three or four days on those two lists to make the examination above 
mentioned, I should think. It might have taken more time after the examina- 
tion was taken up making patents, and then after they were made they had to 
be gone through with three times or thereabouts. This was not all done in 
four days. It took, besides — , most of the time three elerks. The plaintiff 
had no means of knowing what lands they would get until the patents were 
made, so far as I know. The plaintiff was urging the governor to issue pat- 
ents. The governor refused to issue patents on many of the lands claimed by 
plaintiff. What he refused to grant patents on would make a large list.“ 


Meanwhile, in 1883, the taxes were assessed on the eleven forties 
of place lands and on such of the indemnity lands in the town of 
Worcester as had been selected by the railroad,company, although 
the Secretary of the Interior and the Land Commissioner had stead- 
fastly denied the right of the railroad company to patents for these 
or any other lands. : 

There is no controversy concerning the facts of the case, the 
following conclusions of fact specifically found by the trial judge 
(Record, folio 72-77) being adopted in substance by the Supreme 
Court of Wisconsin. (Record, folio 481-485. ) 


First. That all the lands described in the plaintiff’s complaint are wild, un- 
occupied and unimproved, and are situated in the town of Worcester, county 
of Price, and State of Wisconsin, and are a portion of the lands granted to the 


State of Wisconsin by the third section of the Act of May 5, 1864, hereinafter 


referred to, for the purpose of aiding in the construction of what is now the 
Wisconsin Central Railroad. 

„ Second. That eleven (11) of the “ forties ' of the land described in the 
plaintiff's — are situated within the ten-mile limits of said grant, and 
all the rest of the lands described in the plaintiff's complaint are situated 
within the indemnity limits of said grant, and are all located in the sections 
designated by odd numbers. 
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% Third. That all of said lands were assessed in said town of Worcester in 
1883, and put into the tax-roll, and the amount of tax carried out inst each 
respective piece, as set forth in the plaintiff’s complaint, but said lands were 
not assessed to- he plaintiff nor any one else, nor to unknown,“ and none of 
the real estate included in the assessment roll for that year was assessed to the 
owners thereof; that a warrant was attached to said tax roll, and the roll, with 
said warrant attached, placed in the hands of the town treasurer of said town 
of Worcester for collection; that the taxes levied and assessed on said lands 
were unpaid, and the town treasurer of the said town of Worcester returned 
the same to the county treasurer of Price County as delinquent, as set forth in 
the plaintiff’s complaint. 

„% Fourth. That the — received a patent from the State of Wisconsin, 
— date Feb. 25, 1884, whereby the State conveyed to it all of the lands de- 
scribed in the plaintiſf's complaint, which patent is by our statute made — — 
tive evidence of the facts therein stated, and that the grantee named therein 
became vested thereby at the date thereof with absolute title in fee to the 
lands therein described; that, according to the true intent and meaning of 
said act of Congress of May 5, 1864, entitled An Act granting lands to aid in 
the construction of certain railroads in the State of Wisconsin,“ and of the 
various acts of the Legislature of the State of Wisconsin conferring said — 
upon the plaintiff, the plaintiff took no title to said Jands and had no right to 
go into possession of or sell and convey the same until it should receive patents 
therefor, and it was not the intent and meaning of said act of Congress 
that the plaintiff should take or have any taxable interest in said lands until 
it had earned the same by building the railroad contemplated by said third sec- 
tion in accordance with the terms of said act of Congress and of the acts of 
the Legislature aforesaid, and that the plaintiff did not even then acquire any 
taxable interest in or to any specific lands until the grant had been applied 
thereto and said lands had been segregated from the public domain; that uatil 
they were segregated and identified and the grant applied thereto the grant 
was a! float. 

Nh. That the plaintiff had no means of identifying any particular lands 
which it would finally receive for the building of said road until it received 
patents therefor, as the Commissioner of the General Land Office and the Sec- 
retary of the Interior Department of the United States had jurisdiction and a 
supervising control over the matter, and might approve or reject the selection 
made by the plaintiff and 3 allow conflicting claims to said lands; that 
more than one half of all the lands in the odd-numbered sections within the 
ten-mile limits had been disposed of by the general —— before and 
after May 5, 1864, the date of the original grant, and before September, 1869 
the time when the grant was withdrawn from the market by the General 
Land Office; that the construction to be given to said act of Congress was in 
doubt and unsettled, and the quantity of land granted to the State by said act 
for the benefit of the plaintiff was undetermined by the Secretary of the 
Interior and was in dispute between the State and the United States, and the 
lands described in the — — in this action, together with a large quantity 
of other lands, as well as the patents therefor, were withheld from the State 
and the plaintiff by the Secretary of the Interior, and the issuing of patents to 
the plaintiff was delayed by the action of the United States government in 
consequence therefor; that the General Land Office of the United States had 
exclusive control, in the first instance, and the sole power to determine how 
much and what lands the plaintiff was entitled to receive under said act of 
Congress, and to decide all conflicting claims thereto; that the plaintiff did 
not in any manner delay the issuing of patents to it, but, on the contrary, was 
diligent and persistent in its efforts to procure said patents from the time when 
its railroad was finished down to the time when said patents were issued; that 
the delay in their issue was caused entirely by the acts of the government of 
the United States and the General Land Office, against the protest of both the 
plaintiff and the State of Wisconsin, and in spite of continued and unintermit- 
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ted efforts made by both plaintiff and State to obtain their issue by the Interior 


ent. 

ä Sith. That the lands described in the plaintiff’s complaint in this action 

had, at the time the taxes were levied and assessed thereon in 1883, been selected 
as lands to which said land t applied; but said selections had not been 
approved by the Secretary of the Interior, and had not been certified to the 
State of Wisconsin, and had not in any manner been identified as lands upon 
which the piaintift would eventually receive patents. On the — the 
Secretary of the Interior refused to recognize the rights of the State of Wis- 
consin to said lands or to approve the selections so made. 

„ꝗSerenthᷣ. That all the material allegations in the plaintiff’s complaint · are 


true.“ 


7s’ oer 8 
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ASSIGNMENT OF ERRORS. 


The learned Supreme Court of Wisconsin erred : — 


I. In holding that the plaintiff had in 1883 such title to the lands 
as rendered them subject to taxation by the State. 


II. In holding that the Secretary of the Interior did “in effect 
approve by implication of the selections — indemnity lands] made, 
certified and presented to him” by the plaintiff. 


III. In holding that in spite of the denial by the government of 
the plaintiff’s claim of title to lands and its refusal to allow the plaintiff 
the enjoyment thereof, the plaintiff had acquired such a perfect equi- 
table title to the same as rendered them taxable. 


IV. In holding that the lands were not in 1883 exempt from taxa- 
tion under the provisions of acts of Congress, May 5, 1864, and Aug. 
6, 1856. 


BRIEF FOR PLAINTIFF IN ERROR. 


POINTS AND AUTHORITIES. 
I. 


As the plaintiff claimed that the lands were exempt from taxation 
under the acts of Congress of May 5, 1864, and Aug. 6, 1856, and 
as that immunity specially set up and the construction of the act 
contended for by the plaintiff in error were denied by the Supreme 
Court of Wisconsin, this court has jurisdiction upon writ of error. 


Rev. Stats. of U. S., Sect. 709. 
See Railroad Company v. Prescott, 16 Wall. 603 [1872]. 


The judgment ofthe Supreme Court of Wisconsin was a final one 
within the meaning of the Judiciary Act. 


Mower v. Fletcher, 114 U. S. 127 [1885]. 


II. 


A State has no power to interfere with the primary disposal of the 
public domain, or to tax the property of the United States within 
its borders. 


Van Brocklin v. Tennessee, 117 U. S. 151 [1886]. 


This fundamental rule has been expressly affirmed both by the 
Constitution of Wisconsin and the act of Congress admitting that 
State into the Union. 


Act of Congress, Aug. 6, 1846. 
Constitution of Wisconsin, Act II., Sect. 2. 


III. 


All of the public domain within the State remains exempt from 
taxation, except so far as the United States has voluntarily parted with 
its title to the same, which act of segregation is ordinarily evidenced 
by the issue of a patent. 


McGoon v. Scales, 9 Wall. 23 [1869]. 


IV. 
The only exception to this proposition is found in the rule that 


where the United States has by contract or statute undertaken to 


14% It is hereby ordained that this State shall never interfere with the primary 
disposal of the soil within the same by the United States. . No tax shall be 
imposed on land, the property of the United States.” 
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| grant away its interest in any part of the public domain, and (1) 


the land has been identified, (2) all acts have been done to entitle 
the grantee to à legal conveyance of the land, and (3) his right 
thereto has been recognized by the United States, so that he is at 
liberty to enter upon the full enjoyment thereof, then the mere fact 
that there has been delay on the part of the government in the issue 
of a patent, will not prevent the land from becoming taxable as 


property of the grantee. 


Carroll v. Safford, 3 How. 441, 460 [1845]. 

Witherspoon v. Duncan, 4 Wall. 210, 218, 219 [1866]. 
Astrom v. Hammond, 3 McLean, 107 [1842]. 
Carroll v. Perry, 4 McLean, 25, 27 [1845]. 

Coleman v. Peshtigo Lumber Co., 30 Fed. Rep. 317 [1887]. 
Wallace v. Seymour & Rennick, 7 Ohio, 156 [1835]. 
Gwynne v. Niswanger, 15 Ohio, 367 [1846]; 20 Ohio, 556 
1851}. 

Maithew? v. Rector, 24 Ohio St. 439 [1873]. 

Stockdale v. Webster Co., 12 Iowa, 536 [1861]. 

Iowa Homestead Co. v. Webster Co., 21 Iowa, 221 [1866]. 
Railroad v. Webster Co., 21 Iowa, 235 [1866]. 

C. B. & Q. R. R. v. Holdsworth, 47 Iowa, 20 —3 

Iowa R. L. Co. v. Fitchpatrick, 52 Iowa, 244 [1879]. 
Vinton v. Cerro Gordo Co., 72 Iowa, 155 [1887]. 


See People v. Shearer, 30 Cal. 645 [1866]. 
Donovan v. Kloke, 6 Neb. 124 [1877]. 


V. 


This exception is based upon the broad principle of justice that 
he who has the undisputed right and the undisturbed enjoyment of 
property shall not be permitted to use the barren legal title of the 
government to shield himself from bearing his just share of State 
taxation. 


Davis, J., in Witherspoon v. Duncan, 4 Wall. 210, 218 
[1866]. 

Wright, J., in Stockdale v. Webster Co., 12 Iowa, 536, 538, 
539 [1861]. 


VI. 


But in order to render the land taxable, all these elements must 
concur or the property in the land will remain in the United States 
in such a sense as to render it exempt from State taxation. Conse- 
quently, 

(1.) Unless the land be identified and thus segregated from the 
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mass of public land, it will not be taxable, although the other con- 
ditions to the vesting of the right to it have been performed. 


Miller, J., in Sioux City, etc., Ry. v. Chicago Ry., 117 U. 8. 
406, 408 Sag 

Miller, J., in St. Paul Railroad v. Winona Railroad, 112 "J. S. 
720 [1885]. 

Field, J., in Barney v. Railroad Co., 117 U. S. 228, 232 

1886]. 

Raflroad Co. v. Woodbury Co., 29 Iowa, 247 [1870]. 

Cedar Rapids & Missouri R. R. Co. v. Carroll Co., 41 Iowa, 
153 [1875]. 

(2.) Unless every act made a condition to the perfect right to 
the land has been performed, the land will not be taxable, although 
the grantee have the full enjoyment of it, and the delay in the per- 
formance of the condition be attributable to him. 


Railroad Co. v. Prescott, 16 Wall. 603 — 

Railroad Co. v. McShane, 22 Wall. 444 [1874]. 

Northern Pacific R. R. Co. v. Traill „ 115 U. S. 600 
[ 1885]. | 


See also, 


Hunnewell v. Cass Co., 22 Wall. 464 [1874]. 

Colorado Co. v. Commissioners, 95 U. S. 259 [1877]. 
Lamborn v. County Commissioners, 97 U. S. 181 [1877]. 
Railroad Co. v. Commissioners, 98 U. S. 541 [1878]. 
People v. Shearer, 30 Cal. 645 ve 

Central Pacific Ry. Co. v. Howard, 51 Cal. 229 [1876]. 
Long v. Culp, 14 Kansas, 412 [1875]. 

White v. Railroad, 5 Neb. 393 [1877]. 

Elling v. Thexton, 7 Mont. 330 | 1888}. 

Musser v. McRae, 38 N. W. Rep. (Minn.), 103 [1888]. 


(3.) Unless the claimant’s right to the land has remained undis- 
puted and the beneficial enjoyment was undisturbed by the United 
States, the land was not taxable, although it be subsequently estab- 
lished that the full right in the claimant to the legal conveyance of 
the land by the government at all times existed. 


Dickerson v. Yetzer, 53 Iowa, 681 [1880]. 

Doe v. Iowa R. R. Land Co., 54 Iowa, 657 [1880]. 
Grant v. Iowa R. R. Land Co., 54 Iowa, 673 [1880]. 
Iowa R. R. Land Co. v. Fitchpatrick, 52 Iowa, 244 [1879]. 
Central Pacific R. R. Co. v. Howard, 52 Cal. 227 [1877]. 
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VII. 


The indenmity lands, referred to in the bill of complaint, were not 
taxable in 1883, hecause their selection had never been approved by 
the Secretary of the Interior. 

(1.) Such approval was necessary. 


See Argument, pp. 20-27. 


(2.) There was no evidence of approval, in fact, and the circum- 
stances did not establish an approval by implication of law. 


See Argument, pp. 28-33. 


(3.) There was no waiver of the prerequisite of approval. 
See Argument, pp. 34-40. 


VIII. 


Neither the indemnity lands nor the place lands referred to in the 
bill of complaint were taxable by the State in 1883, because the right 
of the railroad company to the land and the liberty to enjoy the same 
were then denied by the United States. 

The error of the learned Supreme Court of Wisconsin in over- 
looking this ground of immunity from taxation is, doubtless, to be 
ascribed to: 

(1.) A failure to distinguish between the established rights of one 
in whose favor the government has, by issuing the final certificate, 
made a declaration of trust creating an equitable title with rights as 
definite as upon a legal title, and that of the plaintiff who, instead 
of an “ equitable title,” or rights in the land, had at most an “ equity ” 
lo it. 


See Argument, pp. 41-46. 


(2.) A misapplication of the maxim, “equity will consider as done 
what ought to be done.” 


See Argument, pp. 47-52. 


This maxim was inapplicable to the facts in the case at bar, for 

92 It can only be invoked between the parties in whose favor 
and against whom the equity exists. 

The State of Wisconsin, being a third party, cannot invoke it. 


See Argument, p. 47. 


62 A court of equity considers as done, only what it could and 
would enforce, and not all that it would deem equitable. The 
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power to enforce “ rights,” as against the United States, in regard 
to the public domain, being denied to the courts, no “ equity,” in its 
proper sense, exists, because an equity means an equitable remedy. 


See Argument, pp. 48, 49.. 


(c.) The maxim can be invoked only in aid of justice and not for 
its defeat. 


See Argument pp. 49, 50. 


IX. 


The doctrine of relation cannot be invoked to render valid the tax- 
ation of the land. 


See Argument, pp. 53-56. 
X. 


The doctrine of grants in presenti cannot be invoked to render 
valid the taxation of the land. 


See Argument, pp. 57-60. 


XI. 


It will scarcely be contended that the plaintiff must fail for lack 
of the necessary interest in the land to enable it to maintain this suit, 
or that the bill lacks equity ; for, 

(1.) No such objections having been taken in the State court, 
they are not open to defendants in this court. 


Murdock v. Memphis, 20 Wall. 590, 636 [1874]. 


On the contrary, the right of plaintiffs to maintain the bill, if the 
assessment was invalid, was virtually admitted by defendant’s 
answer. 


See Record, fol. 23. 


(2.) The patents issued by the governor of Wisconsin are, hy 
statute, made presumptive evidence of absolute title in the patentee 
on the day of their date. 


Rev. Stats. Wisc. (1878), Sect. 4153. 


That statute must control in a cause brought in a court of Wiscon- 
sin and where defendant cluims under authority from that State. 

(3.) Irrespective of the State patent the plaintiffs had such an 
interest in the land as to justify them in applying to a court of 
equity to prevent a sale for taxes. 


Pike v. Wassell, 94 U. S. 711, 715 [1876]. 
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f (4.) The suit could doubtless be sustained, under the Wisconsin 
} | statute extending the scope of the equitable doctrine of removing 
/ | Clouds upon title. 


Rev. Stats. Wise. [1878], Sect. 3186. 


(5.) The tax proceedings not being void upon their face, the 
‘ facts present a proper case for the application of the doctrine of 
removal of clouds upon title. 

Comp. 


Union Pacific Railway v. Cheyenne, 113 U. S., 516, 525, 
527 [1885]. 

R. R. Co. v. Prescott, 16 Wall. 603 [1872]. — 

: R. R. Co. v. McShane, 22 Wall. 444, 448 [1874]. 
Northern Pac. R. R. v. Truill Co., 115 U. S. 600 [1885]. 
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ARGUMENT. 


the law of immunity: 


In 1883, when the taxes, of which the plaintiff seeks to enjoin 
the collection, were assessed, no patent whatever had bcen issued 
for the lands. The legal title, and prima facie therefore the full 
property, then remained in the United States, and was exempt from 
taxation. On Feb. 25, 1884, plaintiffs received a patent for the lands 
from the State of Wisconsin, such patent being made by statute pre- 
sumptive evidence that at its date the plaintiff became vested with an 
absolute title in fee to the lands therein described. In April, 1884, 
this suit was commenced. The burden, therefore, rests upon the 
defendants to establish the taxability of the lands in 1883. 

To sustain this burden defendants must establish that the lands 
were not in 1883 the “property of the United States.” If the word 
* property ” be taken in its strict sense, they cannot maintain such 

sition, since the law in referring to property ordinarily considers 
the legal title only.“ But defendants seek to bring themselves 
within a well established exception to the rule exemptin 
property from taxation, the exception which declares that where all 
things necessary to entitle a private individual to a patent for land 
have been performed, and the United States has parted with all 
its interest therein, mere delay in the execution of the patent will 
not prevent the land from becoming taxable as private property. 

In order to bring themselves within this exception, the defendants 
prove that the plaintiffs had, prior to 1883, built the railroad and 
thereby earned the right ” to the eleven forties of land within the 
place limits, and also a right to a quantity of land within the indem- 
nity limits, and that they had filed in the Land Office lists, selecting 
among others, as their due, the specific land now taxed. But 
defendants do not prove that the Secretary of the Interior did, in 
point of fact, ever approve of the selections made in the indemnity 
limits. It appears, on the contrary, that the several Secretaries of 
the Interior denied the right of the plaintiff to have patents, not 
merely for these, but for any more indemnity lands; that the United 
States declined to issue patents for the eleven forties of place lands, 
because it claimed the plaintiff had already received patents for more 
indemnity lands than they were entitled to; and that plaintiff was 
denied the right to the beneficial enjoyment of the lands, in spite of 
its persistent efforts for more than six years to secure the allowance 
by the United States of its claims to additional land. 

These facts do not bring any of the land within the exception to 


Miner v. Pingree, 110 Mass. 47 [1872]. 
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A. The lieu lands were exempt from taxation, because their 
selection had never been approved hy the Secretary of the Interior, 
withont whose approval they could not be identified and segregated 
from the public domain. 


B. Both lieu lands and place lands were exempt from taxation 
because the United States refused to part with its interest in the 
lands, and not merely disputed the claim of the plaintiff to them, 
but also denied to the plaintiff the enjoyment thereof. 


BRIEF FOR PLAINTIFF IN ERROR. 


A. 


The indemnity lands were exempt from taxation because their selec- 
tion was not approved by the Secretary of the Interior. 


I. THE NECESSITY OF SUCH APPROVAL. 


The act of Congress, May 5, 1864, provides, 


„That it shall be lawful for any agent or agents of said State, approved by 
the governor thereof, to select, subject to the approval of the Secretary of the 
Interior, from the lands of the United States nearest the tier of sections above 
specified, as much —— land in alternate sections, or parts of sections, as 
shall be equal to such lands as the United States have sold,“ etc. 


The approval of the Secretary of the Interior was essential to the 
passage of a perfect equitable title to the company, 

First. Because without such approval there could be no identifi- 
cation of the land and segregation from the public domain. 

Secondly. Because such approval was one of the conditions 
precedent to the complete right to have a patent issue. 


The approval or disapproval of the Secretary of the Interior is 
not a ministerial act, but à judicial act. Before he can approve 
selections, he must pass judicially upon two principal questions, and 
must be able to return an affirmative answer to each. 

These questions are : — 

1. Has the applicant any right to select indemnity land? 

2. If so, has the applicant the right to select the particular lands 
designated in the application ? 

Or, to state it in other words: 

1. Are there deficiencies in the primary or“ place” limits, en- 
titling the applicant to ask for indemnity ? 

2. If so, can the lands designated properly be taken to supply 
such deficiencies ? ! 


The circular issued by Acting Commissioner Walker to registers and receivers, 
Aug. 4, 1885, and approved by Secretary Lamar, 12 Copp’s L. O. 148, shows what 
was deemed by the Land Department the duty of the officers of the government in 
passing upon the selections of indemnity lands made by the railroad companies : — 

„Before admitting railroad indemnity selections in any case, you will require 
preliminary lists to be filed specifying the particular deficiencies for which indem- 
nity is claimed. You will then carefully examine your records, tract by tract, to 
ascertain whether the loss to the grant actually exists as alleged. You will admit 
no indemnity selection without a proper basis therefor. If you are in doubt 
whether the company is entitled to indemnity for losses claimed, you will transmit 
the preliminary lists to this office for instructions, and will not place the selections 
upon record until directed to do so. 

„ Where indemnity selections have heretofore been made without specification of 
losses, you will require the companies to designate the deficiencies fur which such 
indemnity is to be applied before further selections are allowed. 


1 
2 
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While an approval cannot be justified without an affirmative decis- 
ion or finding on both these questions, a refusal to approve is justi- 
fied by u negative finding on either one of the questions. 

The first question calls for a judicial determination as to what por- 
tions, if any, of the lands in the place limits have been previously 
disposed of. “There can be no right to select where there is no 
loss established; and the selection is limited by the loss.” The 
law charges the Secretary * with the duty of seeing that the selec- 
tions are made only in lieu of lands which have been lost by the com- 
pany, and that they do not exceed the amount of the losses.” It is 
his duty to see that these selections are made only for the purpose 
of supplying the deficiencies under the grant of the company “ by 
reasons of sections within the place limits having been appropriated 
before the definite location of the line of the road.” The right to 
make selections out of vacant lands “in the indemnity belt” 
depends upon the loss. If there were no losses, there could be no 
lieu lands.” Whether there were any losses, and if so to what ex- 
tent, are matters for adjudication by the Secretary before giving his 
approval to any selections which may be laid before him.“ 

The second question calls for a decision ‘as to what portions, if 
any, of the selected lands in the indemnity limits are still vacant 
(i. e., free from adverse claims arising under prior govermental dis- 
position) ; ; and also whether the selected lands, if still vacant and 
thus open to disposal, are situated “in the nearest tiers,“ etc. As 
in the place limits, so in the indemnity limits, a large part of the 
land may have been disposed of by the government before the line 
of the road was definitely established. Lands so disposed of in the 
indemnity limits cannot be taken by the company in lieu of lands 
similarly disposed of in the place limits. To say nothing, then, of 
the further fact that other lands in the indemnity limits may have 
been disposed of between the location of the route and the date of 
the attempted selection, it is clear that the mere circumstance that 
there is a deficiency in the place limits cannot, ipso facto, justify the 
taking by the company of any lands in the indemnity limits. It 
must further appeur that the lands sought to be taken in the indemnity 


„% The selecting agent applying to make indemnity selections must state in his affi- 
davit attached to the list presented that the specific losses for which indemnity is 
claimed are truly set forth and described in said list, and that said losses have not 
heretofore been indemnified in any manner. 

„% Where deficiencies exist, for which indemnity is allowed by the law, the lieu 
selections must be made from vacant unappropriated land within proper sections 
and limits nearest the granted sections in which the loss occurred. You will be 

careful to see that this rule is strictly complied with, and will reject all selections 
not made in conformity thereto.” 

See Elling v. Thexton, 7 Mont. 330; 16 Pac. Rep. 931 [1888]. where the essen- 
tial nature of the Secretary's duty under this first head is clearly set forth. 

2 For instance, on March 29, 1889, Secretary Noble approved on appeal the rejec- 
tion of 381.62 acres of proposed indemnity selections of the Atlantic and Pacific 
— — on the ground that they were not nearest to the lost land as required by 
Department instructions.” "8 Decisions Dept. Int. on Public Lands, 373. 
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limits are open to selection; i. e., that they have not been previously 
otherwise disposed of by the government. 

The importance of both these questions is obvious; and it is 
equally obvious that the government could not safely leave them to 
be finally determined by the railroad company. Recognizing this, 
the decision of a high government official is stipulated for in the act 
as an essential prerequisite to the vesting of the title in the com- 
pany. The above questions must both be decided affirmatively to jus- 
tify the Secretary in giving his approval. If the Secretary should 
certify, “I find that the alleged deficiency in the place limit exists, 
but I am as yet unable to determine whether or not the lands 
selected by the company to supply that deficiency are such as may 
thus be properly applied,” such a certificate could not be an approval 
of the selections within the meaning of the act. By the terms of 
the act of Congress of May 5, 1864, both selection and approval 
were made necessary to give the State or the company a vested inter- 
est in any specific tract of the indemnity land. Selection by the rail- 
road company, approval by the Secretary of the Interior, both 
these facts must concur. Without either the grant was, as yet, 
unexecuted ; and there could be as much propriety in saying that a 
specific interest in the land in question passed to the State and 
through the State to the railroad company without selection as with- 
out approvai. The selection by the State was but one step toward 
the acquisition of the perfect title, and availed nothing unless it was 
met by the approval of the Secretary of the Interior.“ This 
approval was not to be merely evidence of an already existing title ; 
it was an essential prerequisite to the creation or existence of any 
perfect title either in the State or in the company. Such would be 
the law if the grant had been between private individuals; a forti- 
ori is it true where the grant is from the government, and hence 
strictly construed as against the grantee. 

Suppose that there had been on the statute book, in 1883, a law 
authorizing the maintenance of à suit in equity against the United 
States to compel the delivery of a patent in all cases where the right 
to the patent was complete, and no governmental duty remained to 
be performed except the ministerial one of issuing the patent, 
could the State or the railroad company have successfully main- 
tained such a suit in reference to these lands? Would not the plain- 
tiff have been informed by the court that, in the absence of approval 
by the Secretary, it had no “ present right to an equitable remedy ” 
by way of specific performance? Its claim must be grounded on the 
statute ; and the statute expressly requires the approval which plain- 
tiff had not then obtained. The court might, indeed, think it an 
act of imprudence in the plaintiff to spend so much time and money 
in attempting to earn a grant the final attainment of which is 


Compare Dixon, C. J., in Ross v. Supervisors, 12 Wis. 26, 40 [1860]. 
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expressly made dependent on such a condition precedent. But his 
view would not induce the court to nullify or ignore the conditions 
which the owners of the land saw fit to insert in their offer. It is 
clear that an equitable title in the plaintiff could not exist without 
the approvat'of the Secretary of the Interior. 


(a.) The authorities are in perfect accord with these conclusions. 


Where any one of the conditions, made by the land-grant act a 
prerequisite to the issuance of a patent, has not been performed, 
the land remains exempt from taxation, although the grant was in 
presenti, and the grantee had earned such an interest in the land as 
would prevent the acquisition of any rights in it by another except 
after due proceedings to forfeit the grant. 

Thus in Hui voi Company v. Prescott, 16 Wall. 603 [1872] ; Nail- 
road Company v. McShane, 22 Wall. 444, 460 [1874]; Vorthern 
Pacific N. R. Co. v. Traill Co. 115 U. S. 600 [1885] ; where the acts 
provided that the cost of surveying, selecting and conveying the land 
he paid into the United States Treasury before any land granted by 
the acts be conveyed to the railroad companies, it was held that 
until such payment the land would remain exempt from taxation, 
even though the payment were for that very reason delayed. 


No title passes under the usual indemnity clauses in land-grant 
acts until the particular parcels have been selected and segregated 
from the public domain, and where the act stipulates for the approval 
of such selections by some officer of the government, the title will 
not pass until such approval has been had. 

The rule was stated by Mr. Justice Miller and applied by the 
Court in Sioux City, etc., Railway v. Chicago Railway, 117 U. 8. 
406, 408 [1885] : — 

‘¢ But no title to indemnity lands was vested until a selection was made by 


which they were pointed out and ascertained, and the selection made approved 
by the Secretary of the Interior.“ 


Compare 
Miller, J., in St. Paul Railroad Co. ». Winona Railroad Co., 
112 U. S. 720, 731, 732 [1885]. 
Field. J., in Barney v. Railroad Co., 117 U. 8. 228, 232 
[1886]. 

In Railroad Company v. Woodbury Co., 29 Iowa, 247 [1870], it 
was sought to tax lands granted to the plaintiff under the indemnity 
clause of the act of Congress, June 2, 1864. The court held that 
“there was no such identification ” as was essential to the segregation 
of the land from the public domain, and that the same was not possible, 
at least until the Department had acted at Washington, if ever before 
the issuing of the certificate, and declined “to permit ” that the taxing 
powers be authorized to enter a field entirely undefined and unde- 
finable,” and to rule “that all property held by the government to 
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% e the selections made by the State authorities required the — — of the 
Secretary of the Interior before title passed from the Unit 

State by the grant contained therein; and it is clear that as the selection of 
the land has not been — by the Secretary, the title still remains in the 
d by States, unless it 


States to the 


passed to the State by the operation of the Act of 


which the Attorney-General advised was not the case. 

In the matter of Portage Land Grant, 14 Op. Attys.-Genl. 645 
[1874], where under Act of March 3, 1865, and July 3, 1866, certain 
grants were made by the United States to the State of Michigan to 
nid in the construction of a ship canal, the Act of March 3, 1865, 
provided that the lands “be selected. . . by an agent or agents 
approved by the governor of said State, subject to the approval of the 
Secretary of the Interior, from any lands in the upper peninsula of 
said State, subject to private entry.” One of the questions was 
whether this provision should be incorporated in the extension of 
the grant made by the later act. Solicitor-General Phillips gave 


the opinion, saying : — 


44 therefore think that the Act of 1866 plainly indicates that the additional 
lands are to be taken by selection made by an agent of the — of 
— — subject to the approval of the Secretary of the Interior; for effectual 

on 


select nvolves not only the judgment of the former, but that of the latter 


as well.“ 


(c.) The rulings of the Department concerning the effect of the 
selection of indemnity lands and the necessity of the approval of the 
government are to the same effect. 


In re Northern Pacific Railroad Co., May 26, 1883, 2 Dec. Dept. 
Inter. on Public Lands, 820, Acting Commissioner Harrison ruled 


‘¢ that until lands within such limits had been selected by the company, and the 


selection so made has received the approval of the office, the company have 
no right to enter thereon and take timber.“ 


In re Northern Pacific Railroad Co. v. Dedra & Co., May 24, 


1884, 2 Dec. Dept. Inter. on Public Lands, 819, Commissioner 


McFarland reported to Secretary Teller as follows : — 


This action was brought by direction of the Department of Justice at the 
request of this Department, based upon the report of Special Timber Agent 
2 alleging trespass by said parties upon certain tracts of land in sections 
9, 13 and 15, T. 140, R. 33, and section 7, T. 140, R. 32, Minnesota. 

„The land lies within the indemnity limits of the Northern Pacific Rail- 
road, and at the date of the special agent’s report and action thereon by this 
office had not been selected by said company. 

„Prior to commencement of suit, which was ordered Oct. 24, 1883, the rail- 
road company did select the tracts under fhe indemnity provisions of its grant, 
said selections having been made Oct. 17, 1883. 
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„Mr. Searle states that both the railroad company and DeGraff & Co. will 
admit the cutting, and cluim that the railroad company was entitled to cut the 
timber as the owner of the land. He therefore desires to know what questions 
of law are svuught to be raised in the case. 7 

„ have the honor to state that under decisions of the Supreme Court and 
of this Department, holding the indemnity privilege afloat and attaching to no 
land until actual selection, it would appear that the railroad company nad no 
right to sell the timber at date of contract with DeGraff & Co., or at date of 
cutting. 

50 lt has now selected the land, but such selection, to become effective on 
title, needs the approval of this department. It is not practicable at the pres- 
ent time to consider these selections. If they should be ultimately approved, 
it is my opinion that the suit for trespass should be dismissed. 

„J therefore respectfuily suggest that the case be continued to await the 
determination of this Department upon said selections.” 


In 5 Dec. Dept. Inter. on Public Lands, 658, 659, Acting Secre- 
tary Muldrow advises :— 


„These lands being within indemnity limits, the — have no vested 
right by reason of withdrawal, but their right to any particular tract can only 
become vested by selection made with approval of the Secretary. . . that 
withdrawal may revoked at any time and lands restored to entry at the 
will of the same official that made it.“ 


In re Atlantic and Pacific Railroad Co., Aug. 13, 1887, 6 Dec. 
Dept. Inter. on Public Lands, 84, 87, Secretary Lamar says: — 


‘¢ As to the lands within the — ong limits, the contract was based upon 
two contingencies: that of losing the lands within the grauted limits, and 
being able to find sufficient to indemnify the company among the odd-numbered 
sections within a further limit of ten miles.- Here the interest of the company 
was so remote and contingent, being a mere potentiality, and not a grant, that 
Congress declined to order a withdrawal for the benefit of the same, or even a 
survey within the territories. 

„It is apparent from the granting clause of said act that the grant was not 
one of quantity, but for a certain number of sections in place; and if not 
there, then it gave the privilege of looking for the deficiency in restricted 
limits. Had — — intended the company should absolutely have the full 
22 of land designated it would not have restricted the right to select to 

e odd sections within ten miles, but would have — no lateral limit upon 
the right of selection. as in the case of the Burlington and Missouri River 
Railroad (98 U. 8. 334). Therefore if the company does not get the full 
amount of the sections within the primary limit and fails to make up its losses 
in the secondary limits, there is no violation of contract anywhere that I can 
see; but only the happening of a contingency plainly contemplated by the 
granting act, subject to which the company e its contract. 


In the Guilford Miller letter, April 28, 1887, 14 Copps Land 
Owner, 28, President Cleveland says : — 


J understand, too, that selections made by such corporations are not com- 
lete and effectual until the same have been approved by the Secretary of the 
= or unless they are made in the words of the statute under direc- 

tion. 


That the requirement of approval was not, in the case at bar, an 
idle ceremony, appears from the fact that the application for patents 
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for a large number of the sections selected by the company was 
refused by the —.— of Wisconsin (Record, folio 166, 186-230), 
and it may, well be that the plaintiff’s title to a number of the parcels 
— to in the complaint, for which the governor issued a patent, 
et be contested under claims of pre-emption and homestead 

— the swamp land acts. 

We submit, therefore, that approval by the Secretary of the selec- 
tions of — lands was an essential prerequisite to the taxability 
of the lan 
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II. THE ABSENCE OF APPROVAL. 


On Dec. 9 and 15, 1876, the railrond company filed with the Eau 
Claire, Wis., Land Office, lists of selections on account of the com- 
pletion of the sixth section of twenty miles of the railroad north 
from Stevens Point. (Record, folio 276-297.) On Dec. 26, 1876, 


the railroad company transmitted to the Secretary of the Interior · 


a map and certificate of the completion of the sixth section of the 
railroad. (Record, folio 516.) Under the general rules of the 
Department these lists had to remain on file five months before action 
could be taken on them, this rule having been adopted (even in case 
of place lands) in order to give parties having adverse claims an 
opportunity to present proof of their claims and have them acted 
on by the Department. (See Record, folio 519). Meanwhile, in 
1877, Secretary Schurz adopted as the rule for the Land Depart- 
ment at Washington the proposition then recently expressed by Mr. 
Justice Davis in the case of Leavenworth, Lawrence and Galveston 
R. N. Co. v. United States, 92 U. S. 733 [1875], that the grants of 
indemnity were intended to furnish lands in lieu of those only which 
the United States might have sold within the place limits between 
the passage of the land grant act and the withdrawal of the lands from 
the market by the General Land Office. (Record, folio 114, 115.) 
Secretary Schurz thereupon informed the plaintiff “that instead of 
being entitled to receive any more patents for lands, either in the 
granted limits or in the indemnity limits, they had already received 
something like forty thousand acres of land more than the General 
Land Office considered them entitled to hold,” and a demand was made 
upon the plaintiff by the Secretary to release to the United States a 
large amount of the land already patented. The Secretary then posi- 
tively refused to issue to plaintiff any more patents for either place or 
indemnity land. (Record, folio 114,115.) Correspondence ensued 
between the company and the Department, which, in 1878, resulted 
in the issue of patents for certain place lands (not, however, includ- 
ing the eleven forties referred to in the complaint), the Secretary 
securing the government for the return of the indemnity land then 
considered to have been patented in excess of the grant, by with- 
holding patents on a large quantity of place lands and exacting an 
agreement satisfactory to it. (Record, folio 231-243, 519, 520, 
450-476.) 

In 1879, Mr. Justice Harlan had occasion, in the case of Mad- 
tson and Portage Railroad Co. v. Wisconsin, to pass upon the 
scope of the indemnity clause in the land nt acts, and reached 
a conclusion opposed to the principle adopted by Secretary Schurz. 
The plaintiff thereupon renewed its application for additiona! patents. 
The same question arising upon the application of another rail- 
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road company was referred by the Department to Attorney-Gen- 
eral Devens for an opinion, and although the conclusion reached 
by him was favorable to the railroad companies, Secretary Schurz 
still refused’, up to the time he went out of office, to grant further 
patents to the plaintiff. When Secretary Teller came in under the 
new administration, renewed application for patents was made, but 
the Secretary declined to adopt Attorney-General Devens’s opinion; 
and again, in the early summer of 1883, upon a reopening of the 
question, refused to issue additional patents. Later, when plaintiffs 
discovered that Price County had undertuken to tax the lands, 
another application was made to Secretary Teller, but the Secretary 
declined either to approve the lists of selections of land or to give 
any ruling upon the matter. He asserted that Congress had the 
right to forfeit the entire grant because the Wisconsin Central Rail- 
road had not been finished by Dec. 31, 1876, and inasmuch as bills 
were pending and had been pending for two sessions to forfeit the 
grant, he declined to take any action whatever on the application 
(Record, folio 117-124.) Thereupon the plaintiff made application 


for patents to the governor of Wisconsin, and a patent was granted 


by him covering, among other lands, those referred to in the com- 
plaint; but many of the selections made by the railroad company 
were refused. (Record, folio 161, 166, 186-229.) On March 2, 
1885, nearly eleven months after the commencement of this suit, 
the decision in Winona and St. Peter Railroad Co. v. Barney, 113 


. S. 618 [1885], established the incorrectness of the principle 


adopted by Secretary Schurz in regard to the indemnity grants. 
It will hardly be contended that the above facts contain any direct 
evidence of approval by the Secretary of the Interior, but the learned 


Supreme Court of Wisconsin says: — 


„We must hold that the Secretary of the Interior did in effect approve by 
implication of the selections made, certified and presented to him as stated.“ 


If this conclusion was stated as an inference of fact, we submit 
that it is not only wholly unsupported by evidence, but is opposed to 
all the evidence. For it appears conclusively that the several Secre- 
taries of Interior, instead of approving such selections, either posi- 
tively refused so to do or declined to take up the matter at all. 
If this conclusion was stated as one of law, from the admitted facts, 
we submit that it is wholly unsupported by reason or authorities. 

The learned Supreme Court of Wisconsin says : — 


No objection having been made by that officer [the Secretary of the Inte- 
rior] to the selections certified aud presented to him as stated, except on the 

und mentioned, must be regarded as an acceptance by him of such selec- 
tion since it now appears that the only objection made was unfounded and 
that the plaintiff was then legally entitled to the lands.” 


The foregoing view is unsound, for two reasons : — 
First. The subsequent discovery that the reason given for the 
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Secretary’s decision was erroneous did not, ipso facto, operate to 
reverse that decision; and even if it could have so operated, such 
subsequent reversal could not retroactively affect the status of the 
land, or the title to the land, ad interim. 

Second. A reversal of the Secretary’s decision on the first point 
would still lenve the second point to be decided by him or by his 
successor, before the selections could legally be approved. No 
decision on the second point had been made, either expressly or by 
implication. 

There is no room whatever for treating the Secretary’s negative 
decision on the first point as implying an affirmative decision on the 
second point. Having decided the first question in the negative, he 
had no occasion to pass upon the second question at all; und there 
is nothing to show that he did pass upon it. He held that the appli- 
cant had no right to make selections ; and hence it was entirely un- 
necessary for him to determine whether the selections were such as 
would have been proper if the plaintiffs had had a right to select 
and submit for approval. The case, in his view of the law, did not 
call upon him to decide whether the lands selected were free from 
adverse claims, and were situated “ nearest the tiers, etc.” He, in 
effect, declined to consider these questions. Non constat, that 
he would have found the selections properly made, the lands open 
to disposal and situated on the right spot. It will be noted, too, 
that while at first the Secretary alleged as the ground of his refusal 
merely that plaintiff was not entitled to any more land, he subse- 
quently withheld patents for the further reason that the railroad was 
not finished within the time fixed by the act. 

It is submitted that the decision of the Secretary of the Interior, 
acting as an arbitrator, is not to be construed with the strictness 
formerly applied to the pleadings of a party litigant in respect to 
implied admission of what is not expressly controverted; nor is 
there here any element of estoppel in pais, even if the government 
were held subject to the operation of that principle. There was no 
change of position by the plaintiffs in consequence of the Secretary’s 
failure to pass upon the second point. Because a judge or an arbi- 
trator sustains an objection which lies on the threshold ‘ofa case, has 
it heen generally thence inferred that he has considered all the sub- 
sequent points in the case and decided them all adversely to the 
party raising the preliminary objection? When a case in which a 
judicial ruling of that sort has been made is taken before a court of 
error, and the ruling is held erroneous, what order is entered? 
Does the court of error forthwith proceed to render final judgment 
for the plaintiff on the whole case, upon the theory that the errone- 
ous decision for the defendant on the first point necessarily implies 
that the arbitrator considered all the other points and decided them 
in favor of the plaintiff? Or does not the court of error rather send 
the case back for a new trial on all the subsequent points and on 
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the first point also, unless the result on that branch of the case 
depends solely on matter of law? 

The limits of a judgment as an estoppel are well defined : — 

(1.) A Judgment is res adjudicata only as to the issues actually 
litigated and those necessarily involved in the decision. 


Packet Co. v. Sickles, 24 How. 333 [1860]. 
Packet Co. v. Sickles, 5 Wall. 580 [1866]. 
Burlen v. Shannon, 99 Mass. 200 [1868]. 
People v. Johnson, 38 N. Y. 63 [1868]. 


(2.) A judgment against a plaintiff who would have had to 
establish several fucts to maintain his case, is not an estoppel as to 
any specific fact unless it was actually litigated. 


Long v. Baugas, 2 Ired. (Law) 290 [1842]. 
Angel v. Hollister, 38 N. Y. 378 [1868]. 


(3.) A judgment against the plaintiff upon demurrer to a dec- 
laration is not res adjudicata as to any one of the allegations con- 
tained in the declaration. 


Burlen v. Shannon, 99 Mass. 200 [1868]. 


It can hardly be contended that greater effect should be given to 
the decision of the Secretary of the Interior than to the judgment of 
a court, and yet it is clear that no such consequences as are here 
asserted would flow from an adjudication in any legal tribunal. 

The learned Supreme Court of Wisconsin cites in connection with 
its ruling on “approval by implication” three decisions of this court, 
namely: Walden v. Anevals, 114 U. S. 373, 375 [1885], Grinnell 
v. Railroad Co., 103 U. S. 739, 742 [1880], Cedar * and Mo. 
R. I. Co. v. Herring, 110 U. S. 27, 38, 39 — None of these 
— afford the slightest countenance to the doctrine announced 

Y it. . 

(a.) Walden v. Knevals, 114 U. S. 373, 375, is quoted to the 
effect that the receipt of the map in the L md Office without objec- 
tion “should be” considered as equivalent to its acceptance. Now, 
in the first place, we submit that this court did not intend to lay 
down any such rule of law, but merely stated what would undoubt- 
edly, under ordinary circumstances, be a reasonable inference of 
fact. In the second place, the act of the — of the map bears no 
resemblance to the act of selecting indemnity lands, for that statute 


did not provide for any approval by the Secretary of the location, 
and the statute here in question did provide that the Secretary must 
approve the selection of the indemnity lands. In the third place 
the case expressly states (page 375) that the map was filed “ with the 
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Secretary of the Interior, who approved the same, and on the twenty- 
eighth day of the same month transmitted it to the Commissioners.” 
(5.) In Grinnell v. Railroad Co., 103 U. S. 739, 742, Mr. Jus- 
tice Miller says: — 
As regards the land to be selected in lieu of those lost by sale or otherwise, it 
may be that no valid right accrues to any particular section or part of a section 


until the selection is made and reported to the Land Office and possibly not 
then until the selection is approved by the proper officer.“ 


But the learned justice continues: — 


None of these difficulties arise in the present case. The location was made 
and the map filed in the Land Office; the selection of lieu lands was made and 
approved and the whole lot certified.” 


(c.) In Cedar Rapidsand Mo. HR. ht. Co. v. Herring, 110 U. S. 
27, 38, Mr. Justice Miller says : — 

„It is obvious, however, that the right to these odd sections and the right 
to others in lieu of such odd sections stand on very different circumstances, 
and it is not easy to see how rights can be vested in any particular section or 
sections of the latter class until it is ascertained how many of the original odd- 
er — sections are thus lost and until the grantee has exercised his right 
of selection. 


The approval of the Secretary is not referred to as a prerequisite 
for the obvious reason that the act there in question did not pro- 
vide that the selection should be subject to his approval. 

On the other hand, U. S. ex. rel. Brewster v. Kansas City, Law- 
rence and South Kansas N. HR. Co., 25 Fed. Rep. 243 [1885], fur- 
nishes us with an authority, if any is needed, that the Secretary’s 
approval cannot be inferred from such acts. That was a bill to set 
aside a patent to lands in Kansas. By statute March 3, 1863, the 
Atchison, Topeka and Santa Fé Railroad Company received a grant of 


lands for building a railroad southwest from Atchison with a branch | 


from its crossing of the Neosho to a point where the Leavenworth, 
Lawrence and Galveston Railroad Company should enter the valley. 
In July 1866, a direct grant was made by Congress to the Missouri, 
Kansas and Texas Railrond Company to aid in building a line, which 
was substantially the same as the branch of the Atchison Railway 
already referred to. Then, in March, 1866, the Atchison, Topeka and 
Santa Fé Railroad Company assigned its franchise to the Missouri, 
Kansas and Texas Railroad Company, and the State ratified this 
assignment. The act of 1866, making a direct grant, granted lands 
in place and provided for indemnity lands to be selected by the Secre- 
tary of the Interior. The lands in controversy were within the 
indemnity strip. The defendants claimed both grants under both 
acts, claiming legal and equitable title. Brewer, J., held uponthe 
construction of the acts that defendants had not acquired the legal 
title, and in passing upon the position that the defendant had acquired 
the equitable title to the land and that therefore the court should not 
interfere, said: 
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When the legal title fails, the defendant may defeat the action by proof 
that the equitable title to the very lands is with it, but not by proof that it had 
an unadjusted equitable claim upon the government for an equal — of 
unselected latals. The Act of 1866, as heretofore stated, made a direct grant 
to the railroad company. It provided for patents from the government to it. 
It granted lands in place and provided for indemnity lands to be selected by the 
Secretary of the Interior. The lands in controversy are not part of the lands 
in place, but are withia the indemnity strip. Were they ever selected as in- 
demnity lands under the Act of 1866? Respondent claims that they were, but 
the evidence does noi satisfy me of the fact, hut rather indicates the contrary. 
It is true that in August, 1872, the Leavenworth, Lawrence and Galveston, and 
the Missouri, Kansas and Texas Companies filed a joint claim for these lands 
as idemnity lands, in which the former company claimed under the Act of 1862 
and the latter under both the acts of 1863 and 1866. But the Commissioner o 
the General Land Office recognized the claim as under the Act of 1863 alone, and 
certified the lands to the State. This was done in April, 1873. But for the reasons 
given heretofore I think the Missouri, Kansas and Texas — gs had no 
valid legal or equitable claim under the Act of 1863. But it is said that under 
the Act of 1866 it did have a valid claim, and that the mistake of the Commis- 
sioner in naming the statute does not destroy equitable rights. But how can 
it be inferred that the Secretary of the Interior would have recognized an 
claim under the Act of 1866, or, recognizing it, made a selection of these lands 
in satisfaction therefor?” 


The views in regard to approval, stated above, are in accord with 
the action of the Land Department. 

In re Southern Minn. R. R. Co., 8 Dec. Dept. Int. on Public 
Lands, 472, May 6, 1889, the railroad company had relinquished cer- 
tain selections of indemnity land, and made new selections in place 
thereof, which selections were cancelled hy the Land Commissioner 
on the ground that the company had no right to make such selections. 
On appeal, Secretary Noble, confirming the action of the Commis- 
sioner, said: | 


It is claimed by counsel for the railroad company in their argument both 
in the case at bar and in the case of the Chicago, Milwaukee and St. Paul 
Railroad Company on appeal from the Commissioner's decision of Oct. 1, 1886, 
and the argument in which is specially referred to and made a part of the 
argument in this case, that because the local officers accepted the list contain- 
ing the relinquishments and selections in 1877 and no objection was made 
thereto until your said letter of Jan. 20, 1887, the whole matter was definitely 
determined in 1877, and your office has now no jurisdiction to reopen and retry 
the case; and further, that, having accepted the relinquishment and marked the 
same restored to the public domain on the plat and tract books, the said action 
amounted to an approval of selections also. This does not follow. On the con- 
trary, in Penn. R. R. Co. v. Carlton, 2 L. D. 531, where the relinquishments 
38 reserved the riglit of — — under the Act of 1874, it was held 
that the relinquishment was unconditional. 

In the Chi „Milwaukee and St. Paul Railroad ye referred to, 
which was decided by this Department on appeal July 9, 1888, the selections 
were not allowed.“ ä 


We submit, therefore, that the Secretary of the Interior did not 
in fact approve of the selections made by the railroad company, and 
that his action did not amount to an approval by implication of law. 
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III. TRERE WAS NO WAIVER OF THE SECRETARY'S APPROVAL. 


The only conceivable grounds on which it could be contended that 
the prerequisite of the approval by the Secretary of the Interior 
had been waived are, 

1. That the Secretary ought to have approved, and that there- 
fore an arbitrary refusal to approve will not prevent the vesting of 
the equitable title. 


2. That the Secretary, in declining to issue the patents, elected . 


to put his refusal on another ground than his disapproval of the 

selections made, and thut although his position proved to be unsound, 

the United States were estopped from insisting upon any other. 
Both of these possible contentions are, however, unsound. 


1. The Court cannot dispense with the prerequisite of approval 
by declaring the refusal arbitrary. 


Either of two views may be taken of the position held by the 
Secretary of the Interior as the party appointed to approve the 
selections : one, that he holds the position of an arbiter between the 
company and the United States, the other that he represents the 
United States. | 

If the former view prevails, then the well-settled rule of contracts 
applies — that where the favorable decision of a third person is made 
a condition precedent to the acquisition of a right or title, no right 
or title can accrue (in the absence of fraud or collusion) so long as 
that condition remains unfulfilled. 


Kihlberg v. United States, 97 U. S. 398 [1878]. 
Worsley v. Wood, 6 T. R. 710 [1796]. 
Scott v. Liverpool Corporation, 3 De Gex & Jones, 334 


1858]. 
* — v. Phoenix Insurance Co., 112 Mass. 49 [1873]. 


If, however, the other (and doubtless the correct) view prevails, 
that the Secretary is made the representative of the United States, 
and as such not merely the conservator of its own rights but the 
protector of those who may have acquired rights under its laws, the 
result will be equally fatal to the contention suggested. 


Sweeney v. United States, 109 U. S. 618 [1883]. 
Martinsbrook, etc., R. R. Co. v. March, 114 U. S. 549 [1885]. 


For, as before stated, the approval of selections by the Secretary 
involves two questions : — 

First. Are these deficiengies in the primary or place limits such 
as to entitle the applicant to ask for indemnity ? 

Second. If so, what lands can properly be taken to supply such 
deficiencies ? 
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Each of these inquiries may involve questions both of law and of 
fact. If a court should undertake to say that the Secretary ought 
to have approved certain selections, and that his refusal so to do was 
arbitrary. it would usurp the functions which Congress has confided 
to the Secretary of the Interior. 

So far as concerns issues of fact, it would substitute the decision 
of a jury, or of a judge sitting as a jury, for that of the special 
tribunal consisting of the appropriate officers of the Land Depart- 
ment, whose decisions on questions of fact are made final for all pur- 
poses and as hetween all parties whatsoever. 


Baldwin v. Stark, 107 U. S. 463 [1882). 


So far as issues of law might be involved, this doctrine, if 
adopted, would entail likewise the usurpation of functions strenu- 
ously withheld from the courts ; for no court possesses the power to 
enforce a supposed right to a patent as against the United States, 
although all the facts from which that right is believed to flow are 
uncontroverted. The decision of « question of law, like the con- 
struction of a statute, is one involving a discretion, and the exer- 
cise of that discretion has (so far as concerns the public domain) 
been confided in the Secretary of the Interior. 


Gaines v. Thompson, 7 Wall. 347 [1868]. 

Secretary v. McGarrahan, 9 Wall. 298, 315 [1869 J. 
Litchfield v. Register & Receiver, 9 Wall. 575, 577 [1869]. 
United States v. Jones, 131 U. S. 1 [1889]. 


If, indeed, that discretion has been already exercised ‘and the 
patent executed and recorded, then the delivery of the patent may 
be enforced by the court, for the title has then passed and it is only 
the ministerial net of compelling the production of evidence that is 
decreed. 


United States v. Schurz, 102 U. S. 378 [1880]. 


Again, if the United States has conveyed away all its interest, 
and the question arises, for instance, between private individuals, 
then the correctness of the Secretary’s decision upon points of law 
may be reviewed by the court, and under similar circumstances the 
ordinary equitable jurisdiction on the ground of fraud exists. 


Shepley v. Cowan, 91 U. S. 330 [1875]. 
Moore v. Robbins, 96 U. S. 530 [1877]. 
Craig v. Leitensdorfer, 123 U. S. 189 [1887]. 


These instances of the court's jurisdiction serve but to bring out 
in stronger relief their lack of power to determine any rights con- 
cerning land until it has been segregated from the public domain by 
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the voluntary act of the United States. Our land laws draw through- 
out.a broad line of distinction between rights of claimants to lands 
as against the United States and the rights of claimants as against 
each other. As against claimants the United States reserves to 
itself (acting generally through the Interior Department) the power 
of a beneficent sovereign, dispensing justice according to its own 
ideas of right; whereas the claimants, as against each other, are 
permitted to invoke the law and the ordinary tribunals of the land.“ 


Thus, while occupation and improvement on the public lands, , 


with a view to preemption, do not confer a vested right as against 
the United States, there is thereby acquired as against individuals 
who have not an equal or superior title, a right to possession and 
to a preference over others in the purchase of the land. 


Frisbie v. Whitney, 9 Wall. 187 [1869]. 
Yosemite Valley Case, 15 Wall. 77 [1872]. 


If the hardship be suggested of letting rights depend upon the 
arbitrary decision of the Secretary of the Interior — it may be 
answered that the State and the railroad company voluntarily accepted 
the proffer of the United States — and that even as between private 
individuals, where one party contracts that his rights against the 
other shall be dependent upon that others’ approval or satisfaction, 
this term of the contract will be rigidly enforced. 


Moffatt v. Dickson, 13 C. B. 543 [1853]. 
Brown v. Foster, 113 Mass. 136 [1873]. 
Zaleski v. Clark, 44 Conn. 218 [1876]. 
Gibson v. Cranage, 39 Mich. 49 [1878]. 
Singerly v. Thayer, 108 Pa. St. 291 [1885]. 


The argument that where a claimant to land has complied with 
all the conditions which can be performed by him, and has done 
all things to entitle him to the performance of the other condi- 
tions by officials of the government, then the neglect or refusal of 


—— — — — — — — — 


1% It is argued, however. that the new law has extended the jurisdiction of the 
Court of Claims, and the concurrent jurisdiction of the Circuit and District 
Courts, or, at least, the latter, so as to embrace every kind of claim, equitable as 
well as legal, and specific relief, or a recovery of property, as well a recovery of 
money. If such is the legislative will, of course the courts must conform to it, 
although the management and disposal of the public domain, in which the newly- 
claimed jurisdiction would probably be most frequently called in exercise, has 
always been regarded as more appropriately belonging to the political department 
of the government than to the courts, and more a matter of administration than 
judicature. . . . We-should have been somewhat surprised that the administration 
of vast public interests like that of the public lands which belongs so appropri- 
ately to the political department, had been cast upon the courts, which it surely 
would have been if such a wide door had been opened for suing the government to 
obtain patents and establish land claims as the counsel for the appellees in these 
— seems to imagine. We are satisfied that the door has not yet been opened thus 
WwW e. 

Mr. Justice Bradley in U. S. v. Jones, 131 U. S. 1, 15, 19 [1889]. 


* — = —— — 
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the government officers to perform their duties should not prevent 
the acquisition of an equitable title to the land, is a familiar one to 
this court, having been pressed upon it, without success, in cases 
arising under the New Madrid Act of Feb. 7, 1815. 

By that act, land owners in the county of New Madrid, whose 
lands had been materially injured by recent earthquakes, were 
authorized to locate the same quantity on any of the public lands of 
the Missouri territory, the sale of which was authorized by law. 
The statute provided that the recorder of land titles for the territory 
should “ ascertain who was entitled to the benefit of the act, and to 
what extent,” and should issue to each claimant whose claim proved 
well founded a certificate showing the amount of land to which the 
claimant was entitled. The further steps were that the claimant 
should present an application to the surveyor-general, designating 
the lands which he desired to appropriate; whereupon the sur- 
veyor should survey the land selected, and return a plat to the 
recorder of land titles, together with a written notice designating 
the tract and the name of the claimant. The notice and plat were 


to be recorded by the recorder, who was then to transmit a report 


of the claim allowed and location made to the Commissioner of the 
General Land Office, and also deliver to the claimant a certificate 
stating the circumstances of the case, and that he was entitled to a 
patent for the tract designated. This certificate having been thus 
presented to the Land Office, a patent was to be issued. In some 
instances application to have a survey of a particular tract was made 
and possession thereof taken, but no survey actually completed. In 
other instances the survey was made, but the survey and notice 
were not returned to the recorder’s office. 

The court held that in such cases no title, legal or equitable, 
vested in the claimants. 


Bagnell v. Broderick, 13 Pet. 436, 448 [1839]. 
Lessieur v. Price, 12 How. 59, 74 [1851]. 
Rector v. Ashley, 6 Wall. 142, 151 [1867]. 
Mackay v. Easton, 19 Wall. 619, 634 [1873]. 
Hot Springs Cases, 92 U. S. 698, 713 [1875]. 


In Rector v. Ashley, 5 Wall. 142, 151, Mr. Justice Miller said: — 


‘¢ We are much pressed in the present case with the argument that the title 
here spoken of by the Court is the legal and not the equitable title, and that 
inasmuch as the applicant has done all that he can do to make good his claim 
to the land, when he has deposited with the survey his certificate of loss, with 
a description of the land desired in exchange, he has thus acquired an equi- 
table interest in the land so described, which the United States cannot divest by 
giving it to another. 

Hut the rights of claimant are to be measured by the act of Congress, and 
not exclusively by what he may or may not be able to do; and if a sound con- 
struction of that act shows that he acquires no vested interest in the land until 
the officers of the government have surveyed the land, and until that survey is 


. 
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filed in the office of the recorder and approved by him, then as claimants’ 
rights are created by that statute, they must be governed by its provisions, 
whether they be hard or lenient. It seems tous clear from the foregoing cases, 
that the Court intended to decide that until this was done the claimant ac- 
quired no vested right to the land, no title, legal or equitable.“ 


The same principle was recognized in United States v. McLean, 
95 U.S. 750, 753 Sree! , wherea postmaster sued for additional com- 
pensation, to which he claimed that he was entitled under the terms 
of his employment, upon a readjustment of salary on the basis of the 
amount of postage stamps cancelled at the office during each quarter 
year. The postmaster was not allowed to recover, and Mr. Justice 
Strong, delivering the unanimous opinion of the court, said : — 


„From a review of these statutory provisions it appears — that, after a 
salary of a postmaster has been fixed, a readjustment by the Postmaster- 
General must be made before it can be increased, and the readjustment takes 
effect in all cases prospectively. The law imposes no obligation upon the gov- 
ernment to pay an increased salary, unless a readjustment has preceded it. 
And by the Act of 1866, the Postmaster-General is not to readjust an existing 
—1 unless the quarterly returns made show cause for it. Now, if it be con- 
ceded that the quarterly returns made on the last day of each quarter. begin- 
ning with June 30, 1871, made it the duty of the Postmaster-General to make 
a readjustment immediately on the receipt of the returns, still his readjustment 
was an executive act, made necessary by the law, in order to perfect any, 
liability of the government. If the executive officer failed to do his duty, he 
might have been constrained by a mandamus. But courts cannot perform 
executive duties, or treat them as performed when they have been neglected. 
They cannot enforce rights which are dependent for their existence upon a 
prior performance by an executive officer of certain duties he has failed to 

erform. The right asserted by the claimant rests upon a condition unfulfilled. 
he judgment was therefore erroneous, and must be reversed, and the record 
remitted to the Court of Claims, with instructions to dismiss the petition.” 


We submit therefore that no court has the power to declare that 
the refusal of the Secretary of the Interior to issue a patent for the 
lands was arbitrary and hence should be disregarded. 


II. The assertion of an erroneous ground for refusing the patent 
does not waive the prerequisite of approval. 


A waiver takes place “where one in possession of any right, 
whether conferred by law or by contract, and of full knowledge of 
material facts, does or forbears the doing of something inconsistent 
with the existence of the right or of his intention to rely upon it.” 


Bishop, Contracts (2d ed.) Sect. 792. 


It is surely not inconsistent with any ground for refusing to ap- 
prove certain selections of land, that the party is not entitled to any 
land whatever. The Secretary of the Interior, in effect, demurred” 
to the railroad company’s application for additional patents, and 
we believe that our law, as now administered, affords no instance 
where a party is precluded from testing by a proper proceeding like 
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a demurrer, the legal validity of his adversary’s position, without 
irrevocably admitting the truth of the allegations stated by him. 

On the other hand, the assertion of an unsound reason or justifica- 
tion for an àct or refusal will not invalidate the act if a good reason 
existed, thus: 

(a.) If an employer has good cause for dismissing his employee, 
his action is justified though an invalid ground has been assigned as 
the reason. 


Strauss v. Meertief, 64 Ala. 299 [1879]. 
Ridgway v. Hungerford Market Co., 3 Ad. & El. 171 [1835] 
Denman, C. J. 


(5.) Soa distress need not be justified by the cause which hap- 
pened to be assigned at the time, if any legal justification can be 
shown. 


Crowther v. Ramshottom, 7 T. R. 654 [1798]. 
Trent v. Hunt, 9 Ex. 14 [1853]. 


(e.) So the repudiation of a contract is good, if any legal cause 
existed, though the repudiation was put only on moral grounds. 


In re London & Mediter. Bank, L. R. 7 Ch. 55 [1871]. 


(d.) So one who has a legal and an illegal warrant, and arrests 
by virtue of the illegal one, is justified by virtue of the other. 


Dr. Grenville v. Coll. of Physicians, 12 Mod. 386 [12 
Wm. III.]. 


If there were no evidence of denial or dispute by the govern- 
ment of the company’s right to a patent, the defendants might, per- 
haps, argue that the State had a right to presume that a patent would 
issue in the course of time, or that the absence of approval by the 
Secretary not being raised by the government in its —— with 
the claimant, will not be insisted upon, and that hence the land is 
taxable by the State.' But there is no room in the case at bar for 


In Railroad Company v. McShane, 22 Wall. 444, 463 [1874], it was urged that 
the Department of the Interior had not ordinarily req the payment of the cost 
= — as a prerequisite to the issuing of a patent; but Mr. Justice Miller 


„It is said, however, by counsel for the State, that the Interior Department has 
never demanded the costs of surveying the lands within the original ten-mile limit, 
in cases in which they have issued patents, and do not claim them in those for which 
no patent has been issued; that as the non-payment of these costs, therefore, is no 
impediment to demanding and receiving the patents, the equitable title is complete, 
and they should be held subject to taxation. 

„% We held, however, in the case of Railiray Company v. Prescott, that these costs 
of survey attached to all the lands granted to the road, whether by the original act 
or by the amendatory Act of 1864, and we have no sufficient evidence before us that 
the Department of the Interior has acted on a different principle. If, however, 
they have done so heretofore, it is not for us to say that they will grant nts 
hereafter without payment of these costs; and in a case where we are on to 
decide whether such costs are lawfully demandable before the legal title of the com- 
pany is perfect, we must abide by our own construction of the statute.” 


40 BRIEF FOR PLAINTIFF IN ERROR. 


the presumptions on which such argument must be based ; for instead 
of acquiescence by the government in the plaintiff’s claims, there 
was un express insistence upon the right of the United States to 
retain control of the land. 

We submit, therefore, that the approval of the Secretary of the 
Interior was a necessary prerequisite to the existence of a perfect 
title, legal or equitable, to the indemnity lands; that there was no 
such approval in fact or in law; that the prerequisite of such approval 
was not waived; that hence these lands were not taxable in 1883, , 
and that the relief prayed for should be granted as to them. 


—— ä —vꝓůB̃ © - —U— — 
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8 B. 
* 
Neither lieu lands nor place lands were taxable because plaintiff's 
claim to them was disputed and the enjoyment of them denied to it by 
the United States. 


The facts showing the persistent denial by the government of 
plaintiff’s title to these lands have been referred to at length. Its 
denial to the plaintiff of all enjoyment of them was equally persis- 
tent :— 


The Secretaries of the Interior, from Secretary Delano down to the pres- 
ent time, have always insisted that the company must obtain patents from the 
United States before the United States would recognize its right to enter upon 
or in any way exercise control over any of the lands covered by the grant.“ 
(Record, folio 114.) 


The lower court found as a fact that the lands were “ wild, unoccu- 
pied and unimproved.” ! . 

Carroll v. Safford, 3 How. 441 [1845], Witherspoon v. Duncan, 
4 Wall. 210 [1866], and the other cases establishing, under certain 
circumstances, a liability of land to taxation, although the legal title 
remains in the United States, have their source in the principle that 
“taxation and protection are reciprocal.” ? 

This broad principle of justice will not permit one who has the 
undisputed right and the undisturbed enjoyinent of property to use 
the barren legal title of the government to shield him from bearing 
his just share of State taxation. Protected in the use and enjoy- 
ment of his land, he should, to the extent of the value of that 
property, be taxed to assist in upholding the government and its 
aws ”8 


— — — — — — — — 


14% The judge of the District Court for Blue Earth County, in which the case was 
first tried, — an elaborate finding of facts on which his judgment was rendered, 
and also an amended finding; and by these, so far as any controversy on the facts 
arises, the Supreme Court of Minnesota was governed, and so is this court.” 

Mr. Justice Miller in St. Paul R. R. v. Winona R. R., 112 U. S. 720, 724. 


2 The theory of taxation is, that the right to tax is derived from the protection 
afforded to the subject on which it is imposed.” 
_ Ruffin, J., in Redmond v. Commissioners, 87 N. C. 122, 123. 
4 Taxes are levied upon the principle that they are but just returns for the pro- 


tection and advan derived from them.” 
Dixon, C. J., in Warden v. Supervisors, 14 Wis. 618, 620 [1861]. 


Taxation is that tribute for the support of government imposed on property in 
return for the protection and advantages which the government affords to the 
owner.” 

Bartly, C. J., in Exchange Bank v. Hines, 3 Oh. St. I, 10 [1853]. 

The taxing power rests upon the reciprocal duties of protection and sup- 
port,” etc. 
Agnew, J., in McKeen v. Northampton, 49 Pa. St. 519, 524 [1865]. 
* Stockdale v. Webster Co., 12 Iowa, 536 [1861], Wright, J. 
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But the cases show that undisturbed enjoyment and undisputed 
right, so far as concerns the United States, must exist before the 
land becomes taxable. In their absence, the private individual does 
not receive from the State any protection toward the expense of 
which he should justly be called upon to contribute, and no reason 
exists for any exception to the general rule that property held by the 
United States is exempt from taxation. 

Consequently, where the United States retains the legal title to 


any part of the public domain and the right of a private individual 


to the ownership and enjoyment thereof is in fact disputed, the 
property is not taxable, though it be subsequently established or 
admitted by the government that he then actually possessed such 
right. 

Thus in Dickerson v. Yetzer, 53 Iowa, 681 [1880], the Chicago, 
Rock Island and Pacific Railroad held land under the Act of May 
15, 1856. The grant had in fact been earned in 1874, but no patent 
had issued. Before that year a homestead entry had been made by 
one Banker, who was permitted in 1877 to make final proof and 
obtained a certificate. It proved to be an invalid claim, was finally 
rejected, and a patent issued to the railroad company. In 1874 the 
land was taxed. The court held that the land was not subject to 
taxation, and after reviewing the cases in which granted land had 
been declared taxable, said: 


„In those cases it was held in substance that land embraced within a rail- 
road land 2 becomes taxable upon being earned by the company, notwith- 
standing the legal title may not have — from the United States. In our 
opinion, however, these cases are applicable only where the legal title is due 
to the company and the United States retains it simply because the company 
has neglected to take proper steps to obtain it. . . . After the homestead entry 
was made by Banker, there was an obstacle to the company’s obtaining title. 
The United States commenced holding the title in trust for ey ae ig He 
should prove the rightful claimant. While the title was so held by the Uni 
States, it appears to us that it would be improper to hold that the land was 
subject to taxation and subject to be sold at tax sale and the title subject to 
be diverted by tax deed. The United States had still a duty to perform in 
regard to it. 


In Doe v. Iowa NR. R. Land Co., 54 Iowa, 657 [1880], plaintiff 
claimed under a tax title; the defendant under a grant from the 
railroad. The land had been earned in 1867, but was not certified 
to the railroad company until 1875. In 1870 it was taxed. The 
State claimed it as swamp land, in 1850, and as late as 1872 the 
government notified the railroad company that it was so claimed. 
The court held the land exempt from taxation and said : — 


“Whether the claim made under the swamp-land grant was in fact valid 
is immaterial, because its existence was reco by the —— officers of 
the government. Until such claim was adjusted, it was an effectual bar as to 


the railroad company. All it could do was to get the proper officers to deter- 
mine to whom the land belonged. There is no evidence tending to show this 
was accomplished until the certificate was issued in 1875. 


7 
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„The defendants were not liable to pay taxes, nor was the land taxable until 
the right of the railroad company had earned the same by construction of the 
road, and there was nothing to —— the title vesting in said company. Inu 
other words, to render the land taxable the general government must have 
held the naked legal title in trust for the railroad company, the right of the 
latter thereto being undisputed, but because of its inexcusable delay or negli- 
gence the title remained in the government.“ 


In Grant v. Iowa R. R. Land Co., 54 Iowa, 673 [1880], the 
court reached the same conclusion, saying : — 


„The grantee cannot be required to pay taxes upon land until it has been 
identified and determined to be covered by the grant. While claimed adversely, 
and the claim has not been determined by the officers of the government, he 
has no taxable interest in the land.“ 


In Iowa Railroad Land Co. v. Fitchpatrick, 52 Iowa, 244 [1879], 
the plaintiff endeavored to have set aside a sale for taxes assessed on 
the land before the issuing of the patent, claiming that the patent 
was withheld on the ground of dispute as to the ownership. The 
single issue in this case was whether the title was denied or disputed, 
and as the court reached the conclusion that it was not disputed, the 
land was held to be taxable. 

In Central Pacific Railroad Co. v. Howard, 52 Cal. 227 [1877], 
where it was sought to tax railroad lands, one section of the land 
grant act provided that bona-fide or actual settlers under pre-emption 
laws might, after due pruof settlement, purchase the same at the 
price fixed for them at the date of settlement, and that settlers under 
the homestead act who comply with its terms should be entitled 
within the limits of said grant to patents for an amount not exceed- 
ing eighty acres of the land so reserved by the United States. The 
lands, though earned, were held to be exempt from taxation, the 
court saying : — 

It is clear that while contests are pending between the — and any 
claimants under the pre-emption or homestead acts, it is the duty of the officer 
of the United States to refuse to issue patents for the lands so contested, to the 
plaintiff, and the right of the latter to patents therefor is not perfect and com- 
— within the meaning of the language of the Supreme Court of the United 

tates in Railway Company r. Prescott. The fact that the plaintiff would be 
entitled to the lands in lieu of those awarded to pre-emptioners or claimants 
under the homestead act, but strengthens the proposition that it had not 
acquired a right to patents for the particular parcels assessed. Before the pat- 


ent has actually issued to the plaintiff, its retention of the land is subject to 
both contingencies, and we cannot assume that either of them will occur.” 


If land is not taxable while it is withheld by the government 
from the ultimate grantee on account of a pending adverse claim by 
a third party, a fortiori should it be deemed untaxable while with- 
held by the government on account of the government’s own denial 
of the applicants’ right. 

Such seems to have been the opinion of the court in Union 
Pacific Railway Co. v. McShane, 3 Dill. 303 [1873]. The bill 


. 
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there sought to restrain defendants from levying taxes for the year 
1872 on both patented and unpatented lands of the Union Pacific 
Railway Company. The unpatented lands were of two classes: 
first, alternate odd sections of land within place limits, on which the 
costs of survey had not heen paid; secondly, alternate odd sections 
of lands within the indemnity limits which had all been selected, 
listed and certified, and on which land office fees and costs had 
been paid. The committee appointed under the joint resolution of 
April 10, 1869, having reported that $1,586,000 would be required 
for supplying the deficiencies on the whole road, the Secretary of 
the Interior directed patents to issue for odd-numbered sections 1, 
5, 9, etc., and directed that patents for 3, 7, 11, etc., be withheld 
until further orders, as security for the government for supplying 
any deficiencies in the road thus withholding patents for one half 
the land. The court held that | 
„lands which have not been patented either because the costs of surveying 
required by Sect. 21 of the Act of 1864 have not been paid or because 
patents have been withheld by the Interior Department as indemnity to make 
good the deficiencies in the construction of the road, are not taxable. It does 
not appear that there are any lands not patented which have been fully earned 
and set apart to the company upon which all fees have been paid and. for 
which the patents are not retained by the government for their own security, 
and, therefore, for all practical purposes, I hold that the lands in this case 


divided into two classes: first, those which are taxable; second, those which 
have not been patented and which are not shown to be taxable.”’ 


It did not appear that at the time of the assessment of the tax 
there were any deficiences in the road, and the act contained no 
provision specifically authorizing the government to withhold the 
patents generally as security, but the court treated the physical 
fact that the patents were so withheld under a claim of right 
equally operative as the express provision of law in regard to pay- 
ing cost of survey, in preventing the railroad from acquiring a per- 
fect equitable title, and that hence the lands were not taxable.' 

Prior to the decision of the learned Supreme Court of Wisconsin 
in 1885, in the case at bar, no instance could be found where the 
taxation of land of which the United States still held the legal title 
and of which they claimed the ownership had been sustained. In 
those cases in which this court sustained such taxability, the full 
rights of the private individual had been recognized by issuing a final 
certificate. In the cases decided in the Federal Circuit Courts 


Upon appeal of the case to this court, Railroad Co. v. McShane, 22 Wall. 
414, 463 [1874], it was assumed by the Court that the costs of survey had not been 
paid on any of the unpatented lands. 


*Carroll v. Safford, 3 How. 441, 460 (1845). 

„When the land was purchased and paid for it was no longer the property of the 
United States but of the purchaser who held for it a final certificate which could no 
more be cancelled by the United States than a patent.” Mclean, J. 

Witherspoon v. Duncan, 4 Wall. 210, 218, 219 [1866]. 

In no just sense can lands be said to be public lands r they have been en- 

tered at the Land Office and a certificate of entry obtained. ... If the law on the 
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sanctioning such taxation, there had been either a certificate or a 
land office receipt of equal solemnity.’ And in every unreversed 
decision in the State courts where such right of taxation was upheld, 
there existed either a certificate or a receipt, or at least an utter 
absence of any evidence of dissent on the part of the United States 
to the claim of title by the individual.? 

It is respectfully submitted that the error of the learned Supreme 
Court of Wisconsin, in holding lands taxable despite the claim of 
ownership by the United States, and the denial to the railroad com- 
pany of all enjoyment of the land, must have proceeded upon a 
misapprehension of the remarks in the earlier cases regarding the 
taxability of the “equitable title” hefore issuance of the patent, 
and upon a misapplication of the maxim that “ equity will consider 
as done what ought to be done.” 

The cases maintaining the taxability of land before issuing the 
patent use such language as this : — 


„The government es to make proper conveyances as soon as it can, and 
in the med. ot time holds the naked lega 1 fee in trust for the purchaser who holds 
the uitable title.“ 
e doctrine ‘ that land sold by the United States may be taxed before 
they have parted with the legal title by issuing a patent,’ is to be understood as 
15 icable to cases where the right to the patent is complete, and the equitable 
tle fully vested in the party, without ant. F. more to be paid or any act to 
be done going to the foundation of his 


Now the law is familiar with equitable estates and titles, such as 
are created by wills or deeds or declarations of trust; they are as 


subject is complied with and the entry conformed to, it is difficult to see why the 
right to tax does not attach as well to the donation as to the cash In either 
case when the entry is made and certificate given, the particular land 

from the mass of public lands and becomes private property.” Davis, J. . 


' Astrom v. Hammond, 3 McLean, 107 [1842]. 
Carroll v. Perry, 4 McLean, 25, 27 [1845]. 
Coleman v. Peshtigo Lumber Co., 30 Fed. Rep. 317 [1887]. 
* Wallace v. Seymour & Rennick, 7 Oh. 156 [1835]. 
Gwynne v. Niswanger, 15 Oh. 367 [1846]; 20 Oh. 556 [185 1]. 
Matthews v. Rector, 24 Ohio St. 439 [1878]. 
Stockdale v. Webster Co., 12 Iowa, 536 [1861]. 
Iowa Homestead Co. v. Webster Co., 21 a 221 [1866]. 
Railroad v. Webster Co., 21 Iowa, 235 [1866 
C. B. &Q. R. R. +. Holdsworth, 47 Iowa, 20 {1877}. 
Iowa R. L. Co. v. Fitchpatrick, 52 Iowa, 244 [18 J. 
Vinton v. Cerro Gordo Co., 72 Iowa, 155 [1887]. 
Mo. River, etc., R. R. Co. v. Morris, 13 Kans. 302 [1874]. 


See People v. Shearer, 30 Cal. 645 [1 1770. 
Donovan v. Kloke, 6 Neb. 124 [1877 


Cass Co. v. Morrison, 28 Minn. 257 [1881], is perhaps at variance with the above 
statement, if the enactment by Congress of a general statute declaring that no con- 
veyance under the Land Grant Acts should be made until the cost of survey had been 
paid, and which the court held void, be deemed a denial of the company’s title. 

Wheeler v. Merriman, 30 Minn. 372 [1883], is considered later in connection with 
the doctrine of relation. 

8 Davis, J., in Witherspoon v. Duncan, 4 Wall. 210, 218 [1866 
Miner, J., in Railroad Co. v. Prescott, 16 Wall. 608, 608 [1 
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definite as legal estates or titles, and possess many of the same attri- 
butes. And in the cases referred to the position of the United 
States, before patent issued, was aptly described as that of trustee, 
and the title of the purchaser as an equitable one. For there the 
private individual had not merely entered his land at the proper 
land office and done all those other acts which were necessr ry to 
entitle him to a patent, but he had received a certificate from the 
sovereign reciting that to be a fact and reciting also as the legal 
conclusion therefrom that he was entitled to receive a proper con- 
veyance thereof in due time. 

Such certificate has all the solemnity of a patent. 

(a.) It cannot be cancelled except on such proceedings as would 
be requisite for the cancellation of a patent. 


Carroll v. Safford, 3 How. 441, 460 [1845], McLean, J. 
Smith v. Ewing, 23 Fed. Rep. 741 [1885]. 


(6.) It gives the immediate right of possession and exclusive 
right of dominion over the land, with the power to oust any intruder 
by due course of law. 


Union Mill & Min. Co. v. Dangberg, 2 Sawyer, 450, 455 
[1873]. 
Compare | 
United States v. Freyberg, 32 Fed. Rep. 195 [1886]. 


(c.) It gives a title which descends to heirs, may be aliened by 
deed or will, or may be sold upon execution. 


Levi v. Thompson, 4 How. 17, 19 [ ye > 
McClung v. Steen, 32 Fed. Rep. 373 [1887]. 
Camp v. Smith, 2 Minn. 155 1858] 

Goodlet v. Smithson, 5 Porter, 245 [1837]. 


(d.) Possession under it is held to be within the terms of a spe- 
cial statute of limitations concerning claims of title “founded upon 
some written instrument as being a conveyance of the premises in 
question.” 7 


Cawley v. Johnson, 21 Fed. Rep. 492 [1884]. 


Such certificate is, in the strictest sense, a declaration of trust b 
the United States, and as it endows the private individual with ail 
the attributes and incidents of ownership, the interests thus created 
are aptly described as the perfect equitable title.' 


' The requisite of governmental recognition to the existence of rights against . 
sovereign was applied, under other circumstances, in Bucksport v. Woodman, 68 
Me. 33 [1877], where it was held that an award against the United States rendered 
in the rt of Commissioners of Alabama Claims was not taxable as a debt due 
from the United States until Congress had passed an appropriation for its payment. 
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Very different is the situation of one who has performed all acts 
entitling him to a conveyance, but lacks the recognition by the 
United States of that fact and of its legui results. Instead of stand- 
ing in the position of a beneficiary in a declaration of trust, he is in 
the attitude of one who might seek to have a trust declared. He 
has no equitable estate, no equitable title; but merely what, in the 
ordinary relations between man and man, would be termed an 
equity, i. e., a right to come into a court of chancery and enforce 
certain rights in relation to specific property, —in other words, an 
“equitable legal remedy.” In a court of chancery the possession 
of the right to compel a conveyance is, under some circumstances, 
with a view to the advancement of justice, endowed with the same 
results as if the conveyance had actually been made, and the court 
has embodied its rule of action in such cases in the maxim, “ Equity 
will consider as done what ought to be done.” But this rule, upon 
which the learned Supreme Court of Wisconsin doubtless acted, can- 
not govern here, for 

ust. The maxim Equity will consider as done what ought to 
be done,” has no application to the facts of this case, because the rule 
is applied only as — the party in whose favor and the party 
against whom the equity exists (and their privies). A stranger 
cannot avail himself of it, 


Burgess v. Wheate, 1 W. Bl. 123, 129 [1759], s. o. 1 
Eden, 177, 


and the State is stranger to the transaction between the railroad com- 
pany and the United States within the meaning of the rule; thus 

(a.) A stranger cannot avail himself of the equity of. an obligee 
to have specific performance of a contract or to have the covenant 
treated as if it had been enforced. 


Tasker v. Small, 3 My. & Cr. 63 8 
Beardsley Scythe Co. v. Foster, 36 N. T. 561 [1867]. 


_(6.) A stranger cannot invoke the doctrine of equitable conver- 
sion. 
See Crabtree v. Bramble, 3 Atk. 680 [1747]. 


(c.) A stranger cannot avail himself of the equity to have a con- 
veyance rescinded on the ground of fraud. 


Andrews v. Jones, 10 Ala. 400 [1846]. 
Davidson v. Little, 22 Pu. St. 245 [1853]. 
In re Metcalfe’s Trusts, 2 De G. J. & S. 122 [1864]. 


(d.) A stranger cannot avail himself of a constructive trust 
raised from the fraud of the trustee. | 


Wilson v. Troup, 2 Cow. 195 Jay 7 
Painter v. erson, 7 Barr, 48 [1847]. 
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Second. The maxim Equity will consider as done what ought to 
be done has no application to the facts of this case because the scope 
of the maxim is limited by the power and willingness of the court to 
enforce its idea of “equity.” In other words, a court will not con- 
sider as done everything which appeals to its moral sense as bei 
equitable, but merely that which it could and would enforce, a 
the court has no power to enforce any supposed “equities ” against 
the United States. Thus, A agrees to convey land or transfer some 
heirleom to B. Equity will consider this as done, because it would 
have, and would at all times have had, power to enforce such agree- 
ment. But if A agreed to transfer to B five hundred specified tons 
of pig iron, a staple article, equity would not consider that as done, 
(though morally the equity is as great in the one case as in the other) 
because it would have no power under its established rules to enforce 
such an agreement. - The maxim would more exactly express the 
rules governing the court of chancery if worded thus: “A court of 
equity will consider as done what it would have decreed to be done.” 

In Ordway v. Smith, 53 Iowa, 589, 591 [1880], a deed of lands 
of an insane person was delivered on Aug. 17, 1870, in pursuance 
of an agreement for sale of the property alleged to have been 
made July 11, 1868, the date of the deed. The sale was made in 
pursuance of an order of court issued in 1867, and was confirmed 
by order of court dated Aug. 22, 1870. By the law of Iowa the 
assessors were authorized to exempt from taxation property of 
insane persons, and in 1867 the land in question had been entered on 
the assessor’s books, “not taxable, insane.” It was not in fact 
assessed in 1868 or 1869, but in 1870 or 1871 the county treasurer 
made an assessment of the real estate as of the years 1869 and 1870 
in the name of the purchaser, Ellen Smith. Under the assessment 
the land was sold for taxes. The court held that there was not 
sufficient evidence of an agreement for a sale in 1868, but that if 
there had been, still the tax could probably not be sustained, 


saying: 


“It is probably true that the sale and conveyance, when approved by the 
court, relate back so as to vest the title in the vendee from the time the sale 
was actually made. But inasmuch as no title passed until the confirmation, 
the question is whether the defendant owned a taxable title until that time. 
If the title was notin the defendant, Ellen Smith, it must have been in the insane 
— and when owned by him the real estate was not subject to taxation. 

ut it may be said, if the defendant was the owner of an equitable title, the real 
estate wastaxable. We incline to think, however, that such equitable title must 
have been enforceable; that is, such a title as Ellen Smith could have 
enforced by an action for specific performance. This she could not have 
done, as it was within the discretion of the court to confirm the sale or not. 
The ‘accepted bidder acquires by the mere acceptance of his bid no inde- 
pendent right. . .; he merely is a preferred proposer until confirmation of 
the sale by the court as agreed to by its ministerial agent.’ Rorer on Judicial 
Sales, Sect. 124, and authorities cited. ‘ The matter of confirmation rests so 
y upon the wise discretion of the court, . . that it is difficult to 

come to any absolute legal rule on the subject other than a sound legal discre- 
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tion.’ Rorer on Judicial Sales, Sect. 128. We rd it, therefore, as doubtful 
whether the defendant was the owner of a taxable title in 1869 or 1870, until after 
the confirmation.” 


The inapplicability of the maxim to cases like that at bar appears 
clearly as soon as an attempt to apply it is made. In equity, when 
an agreement to convey real estate is entered into, the purchaser 
acquires an immediate equity in the land, the seller in the money, or, 
at least, such is the case us soon as the money should be paid by 
the agreement and the land conveyed. But no matter what the 
obligation of the contract with the United States nor the terms of the 
act, the mere existence of the obligation or of the right to perform 
certain conditions will not create a taxable estate in the individual; ! 
actual performance of all conditions is a prerequisite. 

Certainly while the courts refuse to consider any land to which 
an individual claims title, as public property within the meaning of 
the grants to railroad companies, although it be subsequently estab- 
lished that such claim was invalid — 


Newhall v. Sanger, 92 U. S. 761, [1875], 
Doolan v. Carr, 125 U. S. 618 [1887], 
United States v. McLaughlin, 127 U. S. 428 [1888], 


they should not hold land to be private property within the meanin 
of the same grant when the title of the alleged grantee is denied and 
his enjoyment of the premises prohibited by the government. 

Third. The maxim that“ Equity will consider as done what should 
be done ” has no application to the case at bar, because that maxim can 
be invoked only in aid of justice and not for its defeat. Where a 
certificate holder is in possession of land, and with the consent of 
the government enjoys, and is likely to continue to enjoy, all the 
substantial benefits of ownership, it seems unjust to allow him to 
take advantage of delay in the issuing of the patent, and hence the 
courts were induced to hold the land taxable by the State under 
such circumstances. But where a claimant like the plaintiff in the. 
present case is excluded from the possession of the land and its 
right thereto is persistently denied, equity and good conscience 
demand that it should not be taxed on account of that which it was 
not permitted to enjoy, and to which, through no fault of its own, 
it failed to obtain a title. 

If it were the State government instead of the Federal which 
denied to the individual the right to the land and withheld the enjoy- 
ment thereof, the State would obviously be estopped from asserting 


1 See Mo. River, etc., R. R. Co. v. Morris, 13 Kans. 302, 314 [1874]. 


Bellinger v. White, 5 Neb. 399 [1877], seems to hold the estate of the home- 
steader taxable as soon as he is entitled to make final proof. If the case is incon- 
sistent with the proposition stated in the text, it must be considered overruled, so 
far ft 5 court is concerned, by Northern Pacific R. R. r. Traill Co., 115 U. 8. 600, 
610 [ 1885]. 
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its power of taxing the land as the property of the individual.' 
‘But the demands of justice are not different where, under our dual 
sovereignty, it is the Federal government which denies the right of 
the individual, and which prohibits his enjoyment of the land. 

Stute taxation of lands of which the United States has the legal 
title and claims the beneficial ownership, is subject to an objection 
‘no less grave and far more specific than that such taxation is 
flagrantly unjust. It is a breach of the fundamental law by which 
the State covenanted not to interfere with the primary disposition of 
the public domain or to tax the property of the United States. 
Shall the State have power to declare that lands which once confess- 
edly were the property of the United States, of which it still holds 
the legal title and which it claims still to own, no longer belong to 
it? Shall the State be authorized to vest the possession of such 
property in an individual and endow him with that evidence of title 
which the government could overcome only by a legal proceeding? 
Shall the United States, which has sedulously reserved to the politi- 
cal department of its government the decision of questions relating to 
the public domain and denied to its own courts all jurisdiction to 
determine such questions in proceedings against it, be compelled by 


— — — — 


In Jowa Railroad Land Co. v. Story Co., 36 lowa, 43 [1872]. suit was brought 
to set aside a tax sale of land granted to Story County by the United States and the 
State of Iowa, and by that county agreed to be granted to the plaintiffs grantor, to 
aid in the construction of the Cedar Rapids and Missouri Railroad Company. The 
taxes which were assessed upon the land before the conveyance was made were 
held void, the reason for the decision being thus stated : — 

„The railroad was completed according to the contract on the fourth day of 
July, 1864. and within the time specified. On the fifth day of September, 1864, the 
railroad company formally notitied the board of supervisors of the completion of 
the railroad, etc., and demanded a fulfilment of the contract on the part of the 
county. This demand was repeated frequently and at every meeting of the board; 
but under various excuses, real or fancied, the board of supervisors neglected and 
refused to comply with said request until June 5, 1867, and then only conveyed a 
part of said lands and that part only upon the precedent condition that the railroad 
company should execute and deliver to the county a quit-claim deed for the part of 
said lands not then conveyed by the county to the railroad company. In the mean 
time, and while the county was thus refusing to convey the said lands to the rail- 
road company, and was itself holding the title and denying the right of the rail- 
road company to it, the said county caused said lands to be taxed for the years 1865 
and 1866, and a part of them for the year 1864, and afterward caused the same to be 
sold for such taxes to the other defendants in this case. Under these facts we do 
not stop to inquire what would be the rule respecting liability for taxes, as between 
vendor and purchaser, in cases where the latter, by performance of his contract, 
has become the owner, though the legal title is in the former, because we ground 
our support of the plaintiff's case upon this plain rule of fair dealing and the broad 
principle of equity, that a party shall not wrongfully withhold the title to property 
and the benetits of ownership thereof from one entitled thereto, and at the same 
time subject the property to burdens for the benelit of the party thus wrongfully 
withholding thetitle. In other words, the county having, during those years, denied 
the right and title under which the piaintiff claims, is now equitably estopped from 
asserting that it then had the title.” 

The distinction is obvious between the case where the sovereign who holds the 
legal title, and whose property is exempt from taxation, denies the ownership in 
the subject, and where there is simply a contest which of two private individuals 
has the legal title. In the latter case it is immaterial who is the owner, since in 
either event the land is taxable. 
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the State to enter those very courts as a humble petitioner to pray 
that a cloud be removed from the title to its own property and that 
its rights he protected from depredations purporting to be sanctioned 
by Staté authority? If the power exists to tax land to which the 
government claims title, all meusures adopted to reserve to the poli- 
tical department the administration of the public domain have been 
nugatory, and bya simple device the private individual may ordina- 
rily secure whut he has hitherto sought in vain, namely, the deter- 
mination of his rights by a legal tribunal within his own district. 
Once permit the State to eluud the title by a tax deed, and the gov- 
ernment must, in order to render its title marketable, commence 
proceedings in the courts to establish its rights. Once permit the 
individual to enter upon the land and exercise the rights of owner- 
ship, and the government must, in order to protect its property, es- 
tublish its rights in the courts. If those rights are determined by 
the court in favor of the individual, what matters it to him whether 
u patent issues or not? The claimant’s rights have been irrevocably 
established and he has record evidence of them. Thus, if the State 
authorities will only tax the land, the subject can, by buying it in on 
a tax sale, put the United States into the dilemina of either losing 
all that is valuable in the land or submitting to the determination of 
a judicial tribunal the question whether it has parted with its interest 
in the property. 

The case of Gibson v. Chouteau, 13 Wall. 92 [1871], furnishes an 
instance of an attempt, not unlike that made in the case at bar, to 
interfere with the action of the United States in the disposition of 
the public domain. There un entry upon the land in Missouri had 
been made in 1818, but through the action or inaction of the govern- 
ment the title was withheld until 1862. It was contended that the 
equitable title had passed previously to the issue of the patent, and 
that as under the laws of Missouri the owner of the equitable title 
could have maintained ejectment, the statute of limitations should 
be held to have run against him. The court declined to assent 
to this position, saying: — 

“ With respect to the public domain, the Constitution vests in Congress the 
— of disposition and the power of making all needful rules and regulations. 

hat power is subject to no limitations. Congress has the absolute right to 
prescribe the times, the conditions. and the mode of transferring this property, 
or any part of it, and to designate the persons to whom the transfer shall 
made. No State legislation can interfere with this right or embarrass its 
exercise; and to prevent the possibility of any attempted interference with it, 
a provision has been usually inserted in the compacts by which the new States 
have been admitted into the Union, that such interference with the primary 
disposal of the soil of the United States shall never be made. Such provision 


was inserted in the act admitting Missouri, and it is embodied in the present 
Constitution, with the further clause that the Legislature shall also not interfere 


„ with any regulation that Congress may find necessary for securing the title 


in such soil to the bona-fide purchasers.’ 
„The same principle which forbids any State legislation interfering with 
the power of Congress to dispose of the public property of the United States, 
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also forbids any legislation depriving the grantees of the United States of the 
possession and enjoyment of the property granted by reason of any delay in 
the transfer of the title after the initiation of proceedings for its acquisition. 
The consummation of the title is not a matter which the grantees can control, 
but one which rests entirely with the government. With the legal title, when 
transferred, goes the right to possess and enjoy the land, and it would amount 
to a denial of the power of disposal in Congress if these benefits, which should 
follow upon the acquisition of that title, could be forfeited because they were 
not asserted before that title was issued.” 


Would it not equally deprive “the grantees of the United States 
of the possession and enjoyment of the property granted ” to permit 
the land to be sold for taxes at a time when they could not know 
whether they would ever receive the same and were debarred from 
all use thereof? Would it not “amount to a denial of the power of 
disposal in Congress, if these benefits which should follow upon the 
acquisition of that [legal] title could be forfeited because they were 
not asserted ¶ i. e., protected by payment of taxes] before that title 
was issued ”? 

We submit, therefore, that the decisions which establish the right 
of the State- under certain circumstances to tax unpatented lands 

resent an exception to the general rule which exempts from taxation 
all lands of which the United States holds the title; that this excep- 
tion has its origin in the demands of justice and is limited in its 
scope to those cases where the immediate right of the claimant to a 
patent for the land and to its full enjoyment is conceded by the gov- 
ernment; that in the case at bar the plaintiff’s right to a patent for 
any of the lands referred to in the bill, and to their enjoyment, was 
persistently denied by the government, that hence those lands were 
not taxable in 1883, and that all the relief prayed for should be 
granted. 
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2 C. 


The doctrine of relation cannot be invoked to render valid the tax- 
ation of the lands. 


The tax was assessed in 1883; the plaintiff acquired title from 
the State of Wisconsin in 1884. 


„The doctrine of relation is a fiction of law adopted by the courts solely for 
the purpose of justice, and is only applied for the security and protection of 
persons who stand in some privity with the party that initiated proceedings for 
the land and acquired the equitable claim or right to the title.” 


Field, J., in Gibson v. Chouteau, 13 Wall. 92, 101 [1871]. 


„The doctrine of relation cannot be applied to a case like the present. A 
tax, to be valid, must be so at the time it is laid. . The whole proceed 
has relation to that time, and the right to tax must then exist. If the land be 
— then taxable, subsequent events cannot make it so, or cure the imper- 

ection. 


Dixon, C. J., diss. in Ross v. Supervisor, 12 Wis. 26 [1860]. 


In Reynolds v. County of Plymouth, 55 Iowa, 90, 93 [1880], the 
plaintiff located certain lands with scrip and a patent was issued 
therefor, but not being called for, was never delivered to the plain- 
tiff. After several years, the scrip was discovered to be forged, the 
entry was cancelled, the plaintiff was permitted to make a new 
entry of the land, and a patent was issued to him thereon. In an 
action brought by him to set aside taxes levied on the land prior to 
the issuing of the new patent, the court held that the plaintiff 
acquired no title by the first entry which rendered the land subject 
to taxation. The defendants thereupon insisted thut the title 
acquired by the second patent related back to the original location, 
but the court held the land exempt, and said: — 


The law will not, in order to hold land subject to taxation, presume the 
existence of either title or equity. In order to protect a title or attain the 
ends of justice, the courts will, under the doctrine of relation, which is a fic- 
tion in law, hold that the title began upon the entry or location of the public 
lands, but this doctrine cannot be invoked to burden the holder of a title, and 
require him, in violation of justice, to pay taxes when he has neither the equity 
nor title to the land.“ 


See also 
Grant v. Land Company, 54 Iowa, 673, 676 [1880]. 
Bronson v. Kukuk, 3 Dillon, 490 [1874]. 
Calder v. Keegan, 30 Wis. 126 [1872]. 


This court has several times declined, in cases involving the same 
principle as the case at bar, to invoke the doctrine of relation in fur- 
therance of injustice. 
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Thus in Gibson v. Chouteau, 13 Wall. 92 [1871], plaintiff 


- Claimed under a United States patent issued in 1862; but the loca- 


tion of the land under which the plaintiff’s title was acquired from 
the United States was made in 1818, and the equitable title then 
acquired. Defendant set up the statute of limitations, relying upon 
possession for more than ten years, and the fact that under the law 
of Missouri the equitable title held previous to the issuing of the 
patent would have sustained a writ vf ejectment. The Supreme 
Court of Missouri held that hy virtue of the doctrine of relation “.the 
legal title when it passed out of the United States instantly dropped 
back in time to the location of the first act or inception of the con- 
veynnce, und vested the title in the ownership of the equity as of 
that date,” but their decision was reversed on the ground thut the 
doctrine of relation could not there he applied. 

Again, in Newhall v. Sanger, 92 U.S. 761 [1875], one Newhall, 
claiming through the Western Pacific Railroad Company, and a 
patent issued in 1870, under the Pacific Railroad Act, so called, con- 
tested a claim made by one Sanger, claiming title under a junior 
patent. At the time of the withdrawal in behalf of the railroad 
company to whom the senior patent was issued, the Jand covered 
thereby was involved in a controversy touching the validity of a 
Mexican claim which covered the same land. The lands were with- 
drawn, Jan. 31, 1865, and the Mexican claim was rejected hy the 
Supreme Court, Feb. 13, 1865. The title of the purties claiming 
under the senior patent was held good, and the party claiming under 
the junior patent appealed to this court, where the judgment of the 
court below was reversed. Among other grounds for affirmance it 
was urged hy the appellee that the judgment of the Supreme Court 
rejecting the Mexican claim should, by relation, be considered as 
having been rendered on the first day thereof, but the position was 
held untenable, and the court said: — 


„There is a fiction in law that a term consists of but one day, but such fic- 
tion is tolcrated by the courts only for the purposes of justice. To antedate 
the judicial rejection of a claim so as to render operative a grant which other- 
= 1 be without effect, does not advance justice aud cannot be sanc- 
tioned. 


The doctrine of relation has, it is true, heen invoked by several 
courts to sustain the taxation of lands where the titleof the supposed 
grantee proved to have been defective at the time of the assessment 
and was subsequently validated by a confirmatory act or a substi- 
tuted entry. It is doubtful whether these decisions can be recon- 
ciled with the rules established by the best considered cases, but 
even if they be adopted asa proper exposition of the law, they 
afford no precedent for the taxation of the plaintiff's lands. Those 
cases proceed upon the ground that the grantees in each instance 
claimed title to the land at the time of the assessment and enjoyed 
the use thereof, either with the express or implied sanction of the 


. — 


—— 


— 


— — 


. 
— SS RE Rr — 


BRIEF FOR PLAINTIFF IN ERROR. 55 


government, and that the defect in the title, when discovered, was 
remedied by the sovereign power. 

Thus in Stryker v. Polk Co., 22 Iowa, 131 [1867], where land 
above ‘Racoon Forks, supposed to have been included in the Des 
Moines River grant, was conveyed away by the State and taxed, and 
afterward, when the court had declared that the land was not em- 
braced within the grant, Congress confirmed the title of the settlers, 
and the court, invoking the doctrine of relation, held the tax valid. 
The statement of facts shows specifically that — b 


„After the passage of this act and until the decision of the Supreme Court 
of the United States, in December, 1859, the executive and official agents of 
the Federal and State governments regarled as embracing, and treated the 
grant in said act contained as including and conveying to the State of Iowa, all 
unappropriated lands lying in the alternate sections designated by odd numbers 
within five miles of the Des Moines River, from its mouth to its source; and a 
great portion of said lands were, by the proper and duly constituted officers 
and agents of the United States, certified to the said State of Iowa as being a 
— of said grant and as passing to the said State under and by virtue thereof, 

or the purposes in said act contemplated.” 


And the court said : — 


„The equity at least acquired by the original certificate from the Federal 
authorities and the deed fromthe State formed the basis upon which he now 
claims a perfect title. Such a case is very different from the one where the 
taxing power insists upon imposing the burden, and at the same time denies 
that any title of any kind has ever passed from the State or the United 
States.. 


So in Ross v. Supervisors, 12 Wis. 26 [1860], where the title of 
a grantee from the State of land in one of the even-numbered sections 
in the Fox and Wisconsin River Improvement grant was defective, 
because the act had provided that the selections made by the gov- 
ernor of the Stute of Wisconsin should be approved by the President, 
and the President never had approved the selections made, the court 
held, by a majority of two to one, that a subsequent act confirming 
the title of the settler validated the assessment and sale for taxes 
made prior to such confirmatory act. The reasoning of Chief Justice 
Dixon, who rendered the dissenting opinion, seems unanswerable, 
but even here the majority of the court proceed upon the ground 
that the plaintiff claimed title at the time of such assessment, believed 
he had such title, and had the full enjoyment of the land. 

In Wheeler v. Merriman, 30 Minn. 372 — where entry was 
made in 1857, the issue of patent suspended on account of alleged 
forged assignment of warrant, and in 1880 another warrant sub- 
stituted, the money paid and patent issued, the sale upon? taxes 

* Litchfield v. Ham. Co., 40 Iowa, 66 [1874]; Goodnow v. Wells, 67 Iowa, 654 
[Ig]. and Goudnow ev. Litchfleld. 67 Iowa. 691 0 1885, are to the same effect. 

2 The case seems irreconcilable with Reynolds ¢ Plymouth Co, 55 Iowa, 90 
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assessed in the period between 1857 and 1880 was held valid under 
the doctrine of relation, the court saying that the warrant had never 
been cancelled but merely suspended ; but there, too, the fact that 
the enjoyment of the land had been undisturbed was, undoubtedly, 
of controlling weight with the court. 

The impropriety of invoking the doctrine of relation in order to 
sustain State taxation of unpatented lands was well expressed by 
Circuit Judge Dillon in Bronson v. Hukuk, 3 Dill. 490, 494, 495 
[1874], case where substitution was made for a forged warrant : -~ 


„% Another position taken by the defendant’s counsel is, that as the patent 
recites and the evidence shows that the second warrant was substituted for the 
first, this substitution has the effect to make the plaintiff's title relate back to 
the entry of 1853 under the first warrant. There is no statute giving the 
— the right to make such a substitution or declaring the effect of it. 

‘atural justice, indeed, would dictate that he should have an opportunity 
preferably to others to pay for the land, and this was properly given to him, 
ex gratia, not of legal right; but as against the government, he cannot be 
regarded as having — and paid for the land until he located a valid 
— — upon it, and until payment for the land had been made it was not 
taxable. 

It is insisted, however, for the defendant, that although it be true that as 
against the government the sale of the land for taxes was not valid, yet the 
plaintiff is estopped, as against the defendant, from asserting such invalidity. 
But why? The plaintiff has had no transaction with the tax-title purchaser 
or with the defendant claiming under the tax-title purchaser. He has made 
no representations to eitber of them and they have no covenant of his, nor is 
there any grant or warranty by him so that his title acquired by the location of 
the second warrant and the patent will inure to them. A purchaser at tax 
sale buys upon his own suggestion and at his own risk as to the title he obtains, 
and a subsequently acquired title does not inure to his benefit.” 


We submit, therefore, that the facts of the case preclude the 
court from applying the doctrine of relation, and thereby holding 
taxable in 1883 lands which were then unpatented, of which the 
plaintiff never had the enjoyment, and to which, the United States 
still claimed title. 
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D. 


5 
The doctrine of grants in presenti cannot be invoked to render 
valid the taxation of the land. 


It may be contended that the plaintiff’s position is inconsistent 
with the numerous decisions of this court which have construed the 
railroad land grant acts to be grants in presenti, operating, 80 
far as concerns the place lands, from the time of the definite loca- 
tion of the road; but no such inconsistency in fact exists, for, 

I. The questions at issue in those cases were different. 

II. The language of the statutes under which the parties claimed 

title in those cases was different. 


I. 


Those cases did not involve the question whether a perfect title, 
either legal or equitable, had passed to the beneficiary under the act. 
The only question arising there was whether an inchoate interest 
had attached to specific parcels of land so as to give the right of pos- 
session as against a subsequent grantee or a mere intruder. In 
other words, the issue was not whether u perfect title, legal or equi- 
table, had been acquired, but whether there had been created a right 
or equity to earn such title. 

It will be found upon examination that all the cases where the 
railroad land grant acts have been declared by the court to oper- 
ate as grants in presenti, fall under one of two heads, either 

First. Cases presenting a contest between two rival claimants, 
each seeking to derive title under Federal grants and each asserting 
that he had the better title to land as to which both assumed the 
government had parted with all title. 


Mo., Kans. & Texas R. R. v. Kansas Pac. Ry. Co., 97 U. S. 
491 a 

Grinnell v. R. R. Co., 103 U. S. 739 [1880]. 

R. R. Co. v. Baldwin, 103 U. S. 426 11880 0 

Wood v. R. R. Co., 104 U. S. 329 [1881]. 

St. Paul & Sioux City R. R. v. R. R., 112 U. S. 720 [1885]. 


Second. Cases presenting the inquiry whether the beneficiary 
under the act did at the date of the grant or the date of the location 
acquire such title in the land as would enable him to sustain an action 
against a mere intruder who had no semblance of right, inchoate or 
otherwise. 

Denney v. Dodson, 32 Fed. Rep. 899 [1887.] 
Schulenberg v. Harriman, 21 Wall. 44 [1874.] 
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In the first class of cases the court held that the title, when ac- 
quired, related back for certain purposes to the date of the grant, for 
other purposes to the date of the location so far as to cut off interven- 
ing rights. In the second class of cases the beneficiary's right to pos- 
session wasenforced. But in none of the cases of either class did the 
question arise whether the State or the railroad company had acquired 
a perfect title from the United States, or whether the land had been 
freed from Federal control. 

Other decisions of this court show that the words “grant in 

ti“ were used there in a specific and limited meaning; for 
wherever it became material to distinguish a grant in presenti” or 
a mere attaching of an interest from an actual conveyance of the land, 
such distinction was clearly drawn. | 

Thus, although in Railroad v. Prescott, 16 Wall. 603 [1872], 
and Railroad Co. v. McShane, 22 Wall. 444 [1874], Sect. 3 of the 
Act of July 1, 1862, under which the companies claimed the land, 
provided : — 


„That there be and hereby is granted to such company, for the purpose of 
aiding in the construction, every alternate section of public land,“ A oy. 


and these precise words have been declared repeatedly to import a 


present grant, yet the court held that, even upon the completion of 


the railway, the title did not pass as between the company and the 
United States so as to render the lands taxable by the State, because 
Sect. 21 of the Statute of July 2, 1864, provided : — 


“That before any land granted by this act shall be conveyed to any com- 
pany or — 2 — thereto, under this act, there shall first be paid into the 
treasury of the United States the cost of surveying, selecting and conveying 
the same by the said company or party in interest,” etc.; 


and such cost had not in fact been paid. | 

So in Northern Pacific Railroad Co. v. Trail Co., 115 U. 8. 
600 [1885], the Act of July 2, 1864, under which that company 
claimed the land, provided : — 


„ And be it further enacted that there be and hereby is granted to the 
Northern Pacific Railroad Company, and its successors and assigns, for the 
purpose of aiding injthe construction of said railroad and telegraph line, alter- 
nate sections of public lands,“ etc.; ä 


and yet the court held, that as between the Northern Pucific Rail- 
road Company and the United States, a title had not passed, and 
the Territory of Dakota could not tax the land, because the Act of 
July 1, 1870, had provided : — 


„That before any land granted to said company by the United States shall 
be conveyed to any party entitled thereto, under any of the acts incorporating 
or relating to said company, there shall first be pail into the treasury of the 
United States the cost of surveying, selecting and conveying the same by said 
company or any party in interest; 


aad no such payment had in fact been made. 
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On the other hand, when the question arose under the same acts 
between the railroad company and another company claiming under 
later grants, the acts were held to import a grant in presenti so as 
to give.the beneficiary under the earlier act a prior right from the 
date of the act. 


Mo., Kans. & Texas Ry. Co. v. Kans. Pac. Ry. Co., 97 U. S. 
491 [1878]. 
See also 
Grinnell v. R. R., 103 U. S. 739 [1880]. 
Railroad v. Baldwin, 103 U. S. 426 [1880]. 
Wood v. Railroad, 104 U. S. 329 | 1881]. 
St. Paul & Sioux City Railway v. R. R., 112 U. S. 720 [1885]. 


II. 


The language of the Act of May 5, 1864, differs materially from 
that employed in any of the acts which have been construed by the 
court to operate as grants in presenti. 

* — acts passed upon in those cases may be divided into two 
classes: — 

First. Where the act does not contemplate the execution of any 
subsequent conveyance or the doing of any subsequent act by the 
government before vesting the title, and there being nothing to 
modify or limit the words of present grant, they are allowed full 
effect. 


Schulenberg v. Harriman, 21 Wall. 44 [1874]. 
Tucker v. Ferguson, 22 Wall. 527 [1874]. 


Second. Where the act expressly provides for subsequent gov- 
ernmental action by a special tribunal and makes the decision of such 
special tribunal a substitute for the action of the land department 
and conclusive evidence of the company’s right to a patent. 


U. S. v. Childers, 8 Sawyer, 171 [1882]. 
Denny v. Dodson, 32 Fed. Rep. 899 [1887]. 


The provisions of the Act of May 5, 1864, disclose an intention 
different from that expressed in the acts of either of the preceding 
classes. Unlike the statutes of the first class it does contemplate 
some further action; unlike the statutes of the second class, it re- 
serves that action to the Land Department instead of deputing it to 
some special tribunal; and it is by the issuance of u patent that such 
action is to be indicated. 

The words of present grant, contained in Sect. 3 of the Act of 
May 5, 1864, “that there be and hereby is granted.” are limited by 
Sect. 7, which declares that “ patents shall in like manner issue as 
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[and only 20 ench twenty miles of road is completed,“ and by Sect. 
8, which declares that when patented [and only when patented] as 
provided in Sect.7 of the act [the lands shall be] subject to the dis- 
posal of the companies respectively entitled thereto,” thus showing 
the intention of the government of retaining the control by prohibiting 
the disposition of the land until patents shall have issued ; an inten- 
tion which is clearly subject to be defeated if the land shonld 
become taxable and hence liable to be sold for taxes. 

The statement in Sect. 3 of the Act of May 5, 1864, that the 

rant is made “upon the same terms and conditions as are contained ” 
in the previous Act of June 3, 1856, must be construed as subject 
to the implied qualification “except as hereinafter otherwise ex- 
pressed.” The subsequent provisions of the Act of May 5, 1864, 
are entirely irreconcilable with some of the provisions in the earlier 
Act of 1856; and the subsequent provisions must control. 

The nature of the grant made to the plaintiffs by Sect. 3 of the 
Act of May 5, 1864, was not one of the questions passed upon in 
Schulenberg v. Harriman, 21 Wall. 44. That case was considered 
by the court as turning upon the construction of the Act of June 
3, 1856. By the Act of 1856 there was a present grant to the 
State (to aid the building of a railroad between certain points) of 
lands within a place limit of six miles and an indemnity limit of 
nine miles outside the place limits. This road not having been built, 
Congress, on May 5, 1864, passed an act, granting, in Sects, 1 and 


2, additional lands to the road first named (divided into two parts), 


and also granting, in Sect. 3, lands to a new road on a new route 
not included in the Act of 1856. The additional grant in Sects. 1 
and 2 gave the old road place lands within an additional limit of 
four miles, and indemnity lands within un additional limit of five 
miles, beyond the limits in the Act of 1856. In other words, the 
Act of 1864 extended the place limits from six miles to ten miles, 
and extended the indemnity belt from a fifteen-mile limit to a 
twenty-mile limit. 

Now the lands in question in Schulenberg v. Harriman were not 
a part of the additional grant of 1864, but were included in the 
original grant of 1856. The case expressly states (21 Wallace, 
46) that the logs claimed “were cut on lands embraced in an act 
of Congress approved June 3, 1856.“ The opinion of the court in 
relation to the nature of the grant discusses throughout two pages 
(60-62) the meaning of the Act of 1856, holds that it “ passed 
a present interest in the lands designated,” and makes no allusion in 
this connection to the Act of 1864 except the following paragraph 
at the close of this branch of the opinion (page 62) :— 


„The grant of additional land by the first section of the act of Congress of 
1864 is similar iu its language and is subject to the same terms and conditions 
as the grant by the Act of 1856. With the other grants, made by the Act of 
1864, we are not concerned in the present case.“ 


U So 
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It is very evident that the question as to the nature of the grant 
made to the new road by Sect. 3 of the Act of 1864 was not before 
the court for decision in Schulenberg v. Harriman, and that no 
opinion was intended to be intimated upon it. Even if it should 
now be thought that the court then erred in taking the view that 
the provisions in Sects. 7 and 8 of the Act of 1864 were not intended 
to affect the lands included in the previous grant of 1856, it is 
nevertheless certain that the court did not then give any opinion as 
to the effect those sections would have had if they had been deemed 
applicable to those lands. And it is equally certain that the Court 
did not then give any opinion as to the effect of Sects. 7 and 8 upon 
the grant made to the new road by Sect. 3 of the Act of 1864. 

e submit, therefore, in conclusion, that neither the doctrine of 
grants in — nor that of relation, can be invoked to render 
these lands taxable; that the plaintiff is entitled to the relief 
prayed for, and that the judgment of the Supreme Court of Wis- 
consin should be reversed. 

EDWIN H. ABBOT, 
LOUIS D. BRANDEIS, 
Attorneys for Plaintiff in Error. 
JEREMIAH SMITH, 


Of Counsel. 


WasuINGton, October, 1889. 
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